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On another page of this issue will be found 
reported the opinion of the United States 
Supreme Court in the case of Union Nat. 
Bank v. Bank of Kansas City, wherein that 
court construes the Missouri State assign- 
ment law. The subject there presented, viz: 
the effect, upon that law, of a preference 
outside of the instrument of assignment and 
in the form of a mortgage or trust deed, is 
the same as that which arose in White v. 
Cotzhausen, decided by the same court and 
frequently commented upon by us. It is in- 
teresting to observe that though this decision 
and that of White v. Cotzhausen are antago- 
nistic, the court grounds its decision in each 
case upon the law as laid down by the local 
courts of Missouri and Illinois. The fact is, 
however, as heretofore noted by us, that the 
Illinois courts have, since its announcement, 
repudiated the doctrine of White v. Cotz- 
hausen, claiming that it never was the law of 
Illinois. Whether this in fact be true or not, 
we feel well convinced that, upon principle 
and in accordance with sound policy, the 
doctrine of that case is the true one. 





The anti-lottery bill, recently passed by 
congress and approved by the president, will 
doubtless prove to be an effective blow at the 
Louisiana State lottery and other local affairs 
of that kind, which have for years fattened 
upon the gullibility of the public. The meas- 
ure as passed forbids the carrying in the mail 
or delivery at or through any post-office or 
by any mail carrier of any letter, postal card 
or circular concerning any lottery or any list 
of the drawings of the same, or any lottery 
ticket or part thereof, or any check, draft, 
bill, money, postal note or money order for 
the purchase of any ticket, or any newspaper, 
circular, pamphlet or publication of any kind 
containing any advertisement of any lottery, 
or containing any list of prizes of any such 
lottery. It prohibits any person from de- 
positing or causing to be deposited, or know- 
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ingly sending or causing to be sent, any such 
matter by mail, and provides that proceed- 
ings for violation of this law may be insti- 
tuted either in the district in which the mail- 
ing was done or at the place to which it is 
carried by mail or delivery, or any place 
where it is delivered to the person addressed. 
It is to be hoped that officers of the law will 
vigorously enforce its provisions. 





The problem of what to do with a case in 
which jurors go to sleep, instead of listening 
to the evidence, was met and answered in 
France recently. There, it seems it has been 
the fashion to send a court officer to wake the 
juror or for the attorney to shout so loud as 
to wake him, and then for the proceedings to 
continue as if the juryman had heard every- 
thing. This custom is undoubtedly founded 
on the theory, which would be equally tena- 
ble in this country, that there is a strong 
probability that if the juror had been awake 
he would not have understood or remem- 
bered what was said. The president of the 
Assize court of the department of Saone, 
however, recently set aside a verdict and 
ordered a new trial because one of the jurors 
was asleep when some of the testimony was 
given. A London legal journal calls atten- 
tion to the different manner of treating the 
drowsiness of a judge. If the judge sleeps 
while the counsel are arguing, etiquette, in 
both English and American courts requires 
that the lawyers shall continue their argu- 
ments and content themselves with supposing 
that the judge is listening with eyes closed, 
which, in most instances, we would suppose, 
is a very violent presumption. 








NOTES OF RECENT DECISIONS. 





PARTNERSHIP—ASSIGNMENT FOR BENEFIT OF 
CrepiToRsS—MorTGAGE—PREFERENCE.— The 
United States Supreme Court, in Union Nat. 
Bank v. Bank of Kansas City, 10 Sup. Ct. 
Rep. 1013, has recently reviewed the decis- 
ions and construed the statutes of Missouri 
upon the same subject presented to that court 
in the case of White v. Cotzhausen, viz: the 
effect of a preference under the State assign- 
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ment law. Itis here held that a deed of 
trust executed by a partnership, conveying all 
its property to a trustee, who is given imme- 
diate possession, to secure the payment of 
debts therein named, to the exclusion of 
others, and reserving a right of redemption 
by providing that, if the grantors shall pay 
the debts secured, the deed shall be void, and 
authorizing the trustee, in case of their fail- 
ure to pay, to sell the property, is a mortgage 
only, and not within the meaning of Rev. 
Stat. Mo. 1879, § 354, providing that every 
voluntary ‘‘assignment’’ made by a debtor to 
any person in trust for his creditors shall be 
for the benefit of all the creditors of the as- 
signor. Mr. Justice Gray says: 


The determination of these questions is governed 
by the law of Missouri, where the deed of trust was 
made, and the parties to it resided. In ascertaining 
the constuction and effect of section 354 of the Revised 
Statutes of the State, of 1879, which is supposed to 
affect the case, it is important to bear in mind the 
law of Missouri as it existed before those statutes 
were enacted. The Supreme Court of Missouri, in 
1852, speaking by Mr. Justice Gamble, said: “It is 
not necessary to quote books for the purpose of show- 
ing that a debtor in failing circumstances may give a 
preference to one or more of his creditors to the ex- 
clusion of others, and that such disposition of his ef- 
fect is not impeachable on the grounds of fraud 
because it embrace all his property:” and accordingly 
upheld assignments by insolvent debtors of all their 
property to pay particular creditors. Murray v. 
Cason, 15 Mo. 378, 381; Richards v. Levin, 16 Mo. 596, 
599. It was also well settled by the decisions of that 
court, that each partner, by virtue of the relation of 
partnership, and of the community of right and inter- 
est of the partners, had full power and authority to 
sell, pledge, or otherwise dispose of all personal prop- 
erty belonging to the partnership, for any purpose 
within the scope of the partnership business, and 
might, therefore, without the concurrence of his co- 
partners, mortgage the partnership property by a 
deed of trust to secure the payment of a partnership 
debt (Clark v. Rives, 33 Mo. 579; Keck v. Fisher, 58 
Mo. 582), although one partner, without the concur- 
rence of his copartners, could not delegate toa stran- 
ger the right of the partnership to administer the 
partnership effects, and therefore could not make a 
general assignment of all the property of the partner- 
ship, for distribution by the assignee among the part- 
nership creditors retaining no equity of redemption 
in the partnership. Hughes v. Ellison, 5 Mo. 463; 
Hook v. Stone, 34 Mo. 329. 

The statutes of Missouri restricting voluntary as- 
signments have always been construed rather strictly 
by the supreme court of the State. By the earliest 
statute upon this subject, “in all cases in which any 
person shall make a voluntary assignment of his lands, 
tenements, goods, chattels, effects, and credits, or any 
part thereof, to any person, in trust for his creditors, 
or any of them, it shall be the duty of the assignee”’ 
to file an inventory of the assigned property in the 
office of the clerk of the circuit court of the county in 
which the assignee resides. Rev. St. Mo. 1845, ch 10, § 
1, re-enacting Act Feb. 15, 1841,§ 1 (Laws Mo. 1840- 





41, p. 13). Inthe Revised Statutes of 1855, ch. 8. § 1, 
that section was re-enacted, and at the end of the 
chapter this section was added: “Sec. 39. Every pro- 
vision in any assignment hereafter made in this State, 
providing for the payment of one debt or liability in 
preference to another, shall be void; and all debts and 
liabilities within the provisions of the assignment 
shall be paid pro rata from the assets thereof.” The 
Supreme Court of Missouri repeatedly and uniformly 
held that, taking those two sections together, section 
39 only prohibited preferences among the creditors 
designated in an assignment, either of the whole or of 
part of the debtor’s property, but did not invalidate 
partial assignments for the benefit of some of the cred- 
itors of the assignor, and was so far inefficient to pre- 
vent preferences among creditors; and the court 
observed: “‘If the legislature wish to strike at the root 
of the evil, they must go back to an old principle of 
the common law which permits a debtor to prefer one 
creditor to another, and which privilege can be ef- 
fected in a variety of modes other than those referred 
to in our statutes concerning assignments.” Shapleigh 
v. Baird, 26 Mo. 822, 326; Johnson v. M«Allister, 30 
Mo. 327; Many v. Logan, 31 Mo. 91; State v. Benoist, 
37 Mo. 500, 516. An act of February 13, 1864, repealed 
section 39 of the act of 1855, and enacted that “every 
assignment hereafter made in this State” under the 
provisions of the act of 1855 “shall be for the benefit 
of all creditors who shall present and prove up their 
claims under the provisions of said act, and all debts 
and liabilities so proved and allowed shall be paid 
pro rata from the assets thereof.” Act Feb. 13 1864, 
§§ 8, 9 (Laws Mo. 1863-64, p. 6). In 1865 thls provision 
was re-enacted in this form: “Every voluntary as- 
signment of lands, tenements, goods, chattels, effects, 
and credits made by a debtor to any person in trust 
for his creditors shall be for the benefit of all the 
creditors of the assignor in proportion to their re- 
pective claims.’’ Gen. St. 1865, ch. 112, §1; 1 Wag. St. 
(3d Ed.) 150. In 1878 the construction and effect of 
this provision were drawn in judgment before the 
Supreme Court of Missouri in Crow y. Beardsley, 68 
Mo. 435, where a debtor had conveyed his stock of 
merchandise by a deed of trust, in no respect differing 
from the one now before us, to secure the payment of 
certain ofhis creditors. It was contended that the 
provision of the statute just quoted avoided all con- 
veyances of property which gave a preference among 
creditors. But it was held that, while that proyision 
had a wider scope than section 39 of the act of 1855, 
and was designed to prevent any preference of cred- 
tors “by assignment,” yetit did not avoid deeds of 
trust in the nature of mortgages, which were only 
securities for the payment of debts. The court clearly 
pointed out the distinction between assignments and 
deeds of trust in the nature of mortgages, saying: 
“An assignment is more thana security for the pay- 
ment of debts. It is an absolute appropriation of 
property to their payment. * * * The distinction is 
that an assignment ‘is a conveyance to a trustee for 
the purpose of raising funds to pay a debt, while a 
deed of trust in the nature of a mortgage is a convey- 
ance in trust for the purpose of securing a debt, sub- 
ject to a condition of defeasance.’ The deed in ques- 
tion here is therefore a deed of trust in the nature of 
a mortgage.”’ Jd. 437, 438. Upon these reasons it 
was adjudged that the deed was not within the statute 
concerning assignments, and could not be avoided by 
a creditor not named in it, except for fraud. The sec- 
tion there construed was afterwards re-enacted in the 
same words in section 354 of the Revised Statutes of 
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1879, which were the statutes in force when the deed 
of trust in this case was made. 

The only embarrassment in the present case has 
been occasioned by the course of decison in the circuit 
court of the United States within the State of Mis- 
souri originating in a case decided in 1882 by an opinion 
of Judge Krekel with the concurrence of Judge Mc- 
Crary. Martin v. Hausman, 14 Fed. Rep. 160. In 
that case the debtors assigned and transferred their 
whole stock in trade by a deed which declared that it 
was made to secure certain debts therein mentioned, 


- but directed the assignee to proceed at once to sell 


the property, and out of the proceeds to pay the debts 
as they matured, and provided that, after they had 
been fully paid, “‘this deed shall be released,’ and 
reserved no right of redemption to the assignors. 
Upon a review of the decisions of the Supreme Court 
of Missouri, and especially Shapleigh v. Baird, State 
v. Benoist, and Crow v. Beardsley, above cited, it was 
held that, as the deed did not purport to be a secu- 
rity for a debt, leaving an equity of redemption in the 
grantors, and empowering the trustee to sell only if 
the debts specified should not be paid at maturity, 
but conveyed the property absolutely to the trustee, 
to be sold for the payment of the debts named and 
preferred in it, it was not a mortgage security, but an 
assignment for the benefit of creditors; and Judge 
Krekel laid down this general rule: “A debtor in 
Missouri, under its legislation and adjudications 
thereon, may, though he be insolvent at the time, 
prefer one or more of his creditors by securing them; 
but he cannot doit by an instrument conveying the 
whole of his property to pay one or more creditors. 
Instruments of the latter class will be construed as 
falling within the assignment laws, and as for the 
benefit of all creditors, whether namedin the instru- 
ment or not.”, 14 Fed. Rep. 166. The rule thus laid 
down has since been followed by the same and other 
judges in the federal courts within the State of Mis- 
souri,and has been extended, in disregard of the adjudi- 
cation of the supreme court of the State in Crow v. 
Beardsley, so as to hold a deed of trust in the nature 
of a mortgage of all the personal property of the 
debtor to be a voluntary assignment, within the mean- 
ing and effect of the Missouri statute. Dahlman v. 
Jacobs, 16 Fed. Rep. 614; Kellog v. Richardson, 19 
Fed. Rep. 70; Clapp v., Dittman, 21 Fed. Rep. 15; 
Perry v. Corby, Jd. 787; Kerbs v. Ewing, 22 Fed. Rep. 
693; Freund v. Yaegerman, 26 Fed. Rep. 812, and 27 
Fed. Rep. 248; State v. Morse, Jd. 261. That rule, as 
thus construed and applied, has not, however, always 
been approved in the circuit court. In Clapp v. Ditt- 
man, above cited, Mr. Justice Brewer, then circuit 
judge, confessed that, if it were a new question 
his own conclusion would be different, and in har- 
mony with the decisions in Bank v. Sprague, 20 N. J. 
Eq. 13, 28; Farwell v. Howard, 26 Iowa, 331; Doremus 
v. O’Harra, 1 Ohio St. 45; Atkinson vy. Tomlinson, Jd. 
237, and other cases—and declared that he should 
follow the rule, as having been established by the 
course of the decisions in the courts of the United 
States within the State of Missouri, until there should 
be some authoritative construction of the statute by 
the Supreme Court of the United States, or by the su- 
preme court of the State. 21 Fed. Rep. 17. See, also, 
Perry v. Corby, Jd. 737; Freund v. Yaegerman, 27 
Fed. Rep. 248; Watch Co.v. Meyer, 30 Fed Rep. 659; 
Weil v. Polack, Jd. 813. 

The decision in Crow v. Beardsley has always been 
treated in all the courts of the State as setting the law 
of Missouri upon the subject. It has been followed 
by the St. Louis Court of Appeals in Holt v. Sim- 





mons, 16 Mo. App. 97, and by the Kansas City Court 
of Appeals in Sampson v. Shaw, 19 Mo. App. 274, and 
in Implement Co. v. Thurman, 29 Mo. App. 186; and 
it has been approved and acted on by the Supreme 
Court of Missouri in a very recent case, in which the 
court after repeating and enforcing the reasoning 
upon which Crow v. Bearsley proceeded, said; ‘*The 
assignment law of Missouri is not, in letter or spirit, a 
bankrupt or insolvent debtor’s act. A debtor whether 
solvent orinsolvent, may,in good faith, sell, deliver in 
payment, mortgage, or pledge the whole or any part 
of his property for the benefit of one or more of his 
creditors to the exclusion of others, even though such 
transfer may have the effect of delaying them in the 
collection of their debts. Its terms in no way qualify 
the rule by which the character of this instrument is 
to be determined. Reading the instrument, then, asa 
whole, in the light of the circumstances under which it 
was executed, was it intended as a security, or as an 
absolute, unconditional conveyance, in presenti, to 
the grantee of all the grantor’s interest in the prop- 
erty, both legal and equitable, to the exclusion of any 
equitable right of redemption?” And it was accord- 
ingly adjudged that the assignment law was inappli- 
cable toa deed of trust, conveying all the debtor’s 
property real and personal (except his homestead and 
household furniture, and a horse and buggy), to a 
trustee in trust to secure the payment of part of his 
debts, for which he was liable either as principal or as 
surety, which appeared to the court, upon a viewof all 
its provisions as applied to the facts of the case, to be, 
‘not an absolute, indefeasible assignment of all the 
grantor’s title, both legal and equitable, in the proper- 
ty, ‘in trust for his creditors,’ but a deed of trust to 
secure the payment of debts and other liabilities, in 
which the grantor has an interest inthe property con- 
veyed,” for the protection of which “equity gives him 
a right of redemption, though no clause of defeasance 
was inserted in the deed.” Hargadine v. Henderson, 
97 Mo. 375, 386-389, 11 S. W. Rep. 218. 


The question of the construction and effect of a stat- 
ute of a State regulating assignments for the benefit of 
creditors is a question upon which the decisions of the 
highest court of the State, establishing a rule of prop- 
erty, are of controlling authority in the courts of the 
United States. Brashear v. West, 7 Pet. 608, 615; Al- 
len v. Massey, 17 Wall. 351; Lloyd v. Fulton, 91U.S 
479, 485; Sumner v. Hicks, 2 Black, 532, 534; Jaffray 
v. McGehee, 107 U. S. 861, 365, 2 Sup. Ct. Rep. 367; 
Peters v. Bain, 133 U. S. 670, 686, ante, 354; Jencks v. 
Quidnick Co., 185 U. S. —ante, 655. The decision in 
White v. Cotzhausen, 129 U. S. 329, 9 Sup. Ct. Rep. 
309, construing a similar statute of Illinois, in accord- 
ance with the decisions of the supreme court of that 
State, as understood by this court, has, therefore, no 
bearing upon the case at bar. The fact that similar 
statutes are allowed different effects in different States 
is immaterial. As observed by Mr. Justice Field, 
speaking for this court: “The interpretations 
within the jurisdiction of one State becomes a part 
of the law of that State, as much as if 
incorporated into the body of it by the legisla- 
ture. If, therefore, different interpretations are 
given in different States to a similar local law, that 
law, in effect, becomes by the interpretations, so far 
as itis arule for our action, a different law in one 
State from what it is in the other.” Christy v. Pridg- 
eon, 4 Wall. 196, 203. See, also, City of Detroit v. Os- 
borne, ante, 1012, (just decided). 

In the present, case, there canbe no doubt that th 
deed of trust, conveying the personal property 
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partnership to secure the payment of its debts therein 
named, and reserving in the clearest terms a right of 
redemption to the grantors, by providing that, if they 
shall pay those debts, the deed shall be void, as well 
as by authorizing the trustees to sell the property on- 
ly in case of their failing to pay those debts; or any 
part thereof, for five days after they became payable, 
was, according jto \the settled course of decision in 
the courts of the State of Missouri, a mortgage only, 
and not an assignment under the statute relied on, 
and therefore, according to the decisions in Missouri, 
cited at the beginning of this opinion (no fraud being 
proved or suggested), an instrument which one part- 
ner had the inherent authority to bind the partner- 
ship by, although his copartners did not join in it. 


BaNKs AND BANKING—SET-OFF—DEBT DUE 
FROM DeEposiTtor.—A novel application of the 
doctrine of set-off was made by the Court of 
Appeals of Kentucky, in Kentucky Flour 
Co.’s Assignee v. Merchants’ Nat. Bank, 13 
S. W. Rep. 910. There it was held that a 
bank has the equitable right to set-off against 
deposits made with it by an insolvent before 
making an assignment for the benefit of cred- 
itors, a debt due it from the insolvent which 
at the time of the assignment was not yet due. 
Holt, J., says: 

The question before us is whether a bank can apply 
» deposits, made with it by one who subsequently 
makes an assignment for the benefit of his creditors, 
as a credit upon a debt owing to it by the insolvent, 
but which had not matured at the time of the assign- 
ment. Courts of equity in this State applied the doc- 
trine of equitable set-off prior to the existence of our 
statute. It was found tuo be necessary to complete 
justice in cases where some fact existed imparing the 
efficacy of the legal remedy. Grounds must exist for 
its application, and insolvency has long been recog- 
nized as one of them. It is urged that equality among 
creditors is equity, and that to allow the bank to apply 
the deposit upon the indebtedness to it would defeat 
an equitable distribution of the insolvent’s estate. It 
is true that equality in such a case is the policy of the 
law, but it would be inequitable to extend it so far as 
to disregard existing equities. It would be unconsci- 
entious for an insolvent to coerce the payment of his 
claim from one to whom he is indebted in a larger 
sum, although the debt of the latter might not be due. 
The insolvent should not, ex wquo et bono, have sucha 
right. In the case of Chenault v. Bush, 84 Ky. 528, 2 
8. W. Rep. 160, two parties executed a joint obligation. 
Before its maturity, one of them made an assignment 
for the benefit of his creditors. After the assignment 
the other joint obligator paid the entire debt. In an 
action against him by the assignee upon a note exe- 
cuted by him to the assignor, it was held that he could 
set off one-half the joint debt paid by him. Here the 
claim of the party asking the set-off had not matured 
at the time of the assignment. A right of set-off 
would, however, have existed as against the assignor 
in the event of no assignment; and the assignee merely 
took the estate, for the benefit of the creditors, sub- 
ject to all existing equities and discounts. He is not 
an assignee for value, but a volunteer, and any claim 
of the insolvent upon a party coming to his hands is 
subject to the same right of set-off which would 





have existed against it if no assignment had been 
made. 

It is contended, however, that a bank stands in a 
different attitude from a mere individual because its 
depositor would have the right to check out his de- 
posit at any time prior to the assignment, and the 
bank would have no right to refuse it upon the ground 
that he was owing itan unmatured debt. If this be 
so—and it doubtless would be in case checks were 
given to third parties—yet we fail to see how it can 
affect the question here,inasmuch asthe money was 
not withdrawn from the bank. Itis true this seems 
to have been the ground upon which the case of Beck- 
with v. Bank, 9 N. Y. 211, was determined; but the 
opinion in that case is meager in argument, and so far 
as reason is given, it is unsatisfactory. In the case of 
Jordan v. Bank, 74 N. Y. 467, cited by counsel, no 
ground for equitable set-off was presented. The opin- 
10n expressly says so. Itis unquestionably the law 
that, as between individuals, the right of equitable 
set-off exists, although the debt had not matured at 
the time of the insolvency. Ordinarily, of course, a 
debt not due cannot be set off against one already due. 
To allow it would be to change the contract, and ad- 
vance the time of payment. But, where the party 
asserting the due debtis a non-resident or becomes 
insolvent, then either of these conditions, ipso facto, 
gives to the other party the right of equitable set-off, 
although his debt had not matured when his debtor 
became insolvent, or the condition arose giving the 
night of equitable set-off. In the application of the 
rule there should be no difference between an individ- 
ual anda bank. There is no ground for a distinction. 
The bank is merely a debtor to its depositor. It is 
true the debt is payable on demand, but, if the money 
be not withdrawn, and the depositor becomes insolv- 
ent, the right of equitable set-off exists, just as in 
ease of co-existing demands between individuals; and, 
in case the depositor assigns for the benefit of his 
creditors, his assignee takes the estate subject to any 
equities which existed against the assignor at the time 
of the assignment. 

It is said, however, that such a rule will lead to in- 
equitable preferences, and, in effect, destroy the efficacy 
of what is generally known as the ‘Statute of 1856,” 
relative to a preference of a creditor. We think the 
alarm of counsel is groundless. If a deposit were 
made with a bank in contemplation of insolvency, and 
with a design to prefer it, those being the grounds 
upon which that statute declares the entire estate of 
the debtor, including that transferred, shall inure for 
the benefit of his creditors generally, a state of case 
would be presented not now before us.. We cannot 
presume this is such a case, because here the company 
was evidently engaged in a considerable business, 
having numerous transactions with its bank, and the 
deposit in question is a comparatively small one. 


CLAIMS AGAINST THE STATE — STATUTORY 
ConstrucTION—Torts.—An interesting phase 
of the question as to the valigjty of a claim 
against a State for damages arising from a 
tort, came before the Supreme Court of Mas- 
sachusetts, in Murdock Parlor Grate Co. y. 
Commonwealth, 24 N. E. Rep. 854. After 
decisions of that State holding that Pub. St. 
Mass. ch. 195, § 1, giving the superior court 
jurisdiction of ‘‘all claims against the com- 
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monwealth * * * for the payment of 
money,’’ did not authorize actions for breach 
of contract or on statutory obligations, but 
was confined to actual contracts for the pay- 
ment of money ; the amendatory act of 1887 
was passed, extending the jurisdiction to ‘‘all 
claims against the commonwealth, whether at 
law or in equity.’’ It was held that the lat- 
ter statute does not authorize a suit against 
the commonwealth for negligence of its serv- 
ants in overloading the floor of a room hired 
by it, causing damage to another tenant in 
the building. Devens, J., says: 


There are many obligations of the State not coming 
within the definitions of a contract, all of which defi- 
nitions require a consent or agreement of the parties. 
Where a statute imposes an obligations which is en- 
forced as if it arose ex contractu, there is not a con- 
tract, but the obligation arises ex lege. In Milford v. 
Com., above cited, the claim was of this class. The 
amended statute was intended to cover claims of this 
class not arising under contract, those of a breach of 
contract such as the subject of the suit in Wesson v. 
Com., contracts other than those for the payment of 
money, and perhaps other claims not convenient now 
to enumerate. This gives to the statute a full and 
sufficient meaning without holding, as the plaintiff 
urges, that aremédy in the nature of an action of tort 
against the commonwealth is afforded thereby for neg- 
lect or misfeasance of its officers or servants while 
engaged in the performance of their duties. The ob- 
ject of the statute cannot have been to create a new 
class of claims for which a sovereignty has never been 
held responsible, and to impose a liability therefor, but 
to provide a convenient tribunal for the determination 
of claims of the character which civilized governments 
have always recognized, although the satisfaction of 
them has been usually sought by direct appeal to the 
sovereign, or, in our system of government, through 
the legislature. It is therefore to be considered 
whether a demand or claim for an injury done or tort 
committed by a public servant in the performance of 
his duty is one for which a liablility has been held to 
have been incurred by governments, even if there 
existed no tribunal competent judicially to pass upon 
it. 

States have always found it necessary to take Snd 
use the property of their citizens for the 
purpose of their government. They have as- 
sumed various responsibilities on behalf of their citi- 
zens or others. They have, also, always been parties 
to contracts for the borrowing of money, the purchase 
of property, the employment of labor. And the 
duties arising from such acts have always been fully 
recognized, even if judicial tribunals have not always 
been provided to make proper compensation for, or 
adjustment or payment of, the demands arising from 
such acts. But we do not find that demands founded 
on the neglect or torts of ministerial officers engaged 
as servantsin the performance of duties which the 
State as a sovereign has undertaken to perform have 
ever been held to render it liable. Nor does this rest 
upon the narrow ground that there are no means by 
which such obligationscan be enforced, but on the larg- 
er ground that no obligations arise therefrom. Munic- 
ipalities, such as cities and towns, are created by the 
commonwealth in order thatit may exercise, through 





them, a part of its power of sovereignty. Where they 
are engaged in the performance of public duties im- 
posed upon them by statute, they are not liable to 
private actions of tort for the negligence of their agents 
employed for this purpose, unless such action is pro- 
vided by the statute. Hill v. Boston, 122 Mass. 344; 
Had the legislature intended to create such an obliga- 
tion, and voluntarily to assume in the administration 
of the State all the responsibility which an individual 
must incur in his private business, it certainly would 
have done so in express terms. An intent so to do, as 
it is in violation of the ordinary principles by which 
the administration of less important bodies is ordi- 
narily regulated, would not have been left to inference, 
but would have been explicitly stated. ‘‘No govern- 
ment,”’ says Mr. Justice Miller, “has ever held itself 
liable io individuals for the misfeasance, laches, or 
unauthorized exercise of power by its officers and 
agents.” Gibbons v. U. S.,8 Wall. 269. “The govern- 
ment,” says Mr. Justice Story, ‘“‘does not undertake to 
guaranty to any persons the fidelity of any of the 
officers or agents whom it employs, since that would 
involve it, in all its operations, in endless embarrass- 
ments and difficulties, and losses, which would be sub- 
versive of the public interests.” Story, Ag. § 319. 
The cases of U. S. v. Kirkpatrick, 9 Wheat. 720; Dox 
v. Postmaster-General, 1 Pet. 318, cited in Gibbons v. 
U. S., ubi supra, establish the principle that, even in 
regard to matters connecied with the cause of action, 
the government is not responsible for the laches, how- 
ever gross, of its officers. In the cases thus cited it 
would seem that no question of jurisdiction could 
have intervened to disturb the inquiry, as the govern- 
ment was the plaintiff, and the defendant was entitled 
to set off certain claims. 


The plaintiff urges that this legislation, as construed 
by him, is not novel, and that this is not the first stat- 
ute by which a State has allowed itself to be impleadea 
in actions of tort. But Laws N. Y. 1870, ch. 321, and 
cases cited by him, fortify the position tbat the as- 
sumption of a liability so unusual could not have been 
left toinference. It was held in Lewis v. State, 96 N. 
Y. 71, that no principle of law, nor any adjudged case, 


would make the State liable “for the 
negligence or misfeasance of its agents 
in like manner as a natural person is respon- 


sible for the acts of his servants,” unless the State, by 
its legislature, had voluntarily assumed it. The cases 
of Bowen v. State, 108 N. Y. 166, 15 N. E. Rep. 56, and 
Splittorf v. State, 108 N. Y. 205, 15 N. E. 
Rep. 322, are to the same point. In Sipple v. State, 
99 N. Y. 284, where the board of canal claims had, by 
the terms of the statute of the State of New York, 
jurisdiction of elaims for damages for injuries in the 
management of the canals such as the plaintiff had 
sustained, Chief Judge Ruger remarks: 

“Tt must be conceded that the State can be made 
liable for injuries arising from the negligence of its 
agents or servants only by force of some positive 
statute assuming such liability.” In the ease there 
considered, the legislature which in certain events 
made the State liable for injuries to an individual was 
connected with its administration of the canals 
of the State, which was an enterprise managed 
by it as a State, controlled by its own servants, from 
which a revenue was intended to be deprived, as well 
as a public benefit received; and was deemed proper, 
therefore, to incur the same responsibilities as those 
of private individuals. We have been referred to no 
legislation by which a State, in the performance of its 
purely public duties, in administering its govern- 
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ment, has undertaken to incur responsibility for the 
negligence or misfeasance of its servants engaged in 
such administration. Such legislation would be in 
contravention of what has usnally been deemed the 
rule of public policy. 


ImpuTED NEGLIGENCE — CarrieRs — Dam- 
AGES.—Two recent cases have considered the 
much debated question as to imputing the 
negligence of the driver of a vehicle to the 
passenger, and the court in both cases 
reached the same conclusion after an inter- 
esting review of the authorities. In Beck v. 
Mo. Pac. Ry. Co., 13 S. W. Rep. 1053, the 
Supreme Court of Missouri hold that con- 
tributory negligence of a stage coach driver 
will not be imputed to his passengers, Brace, 
J., saying: 

It is contended by counsel for the defendant that 
the court committed error in refusing to instruct the 
jury that the plaintiff could not recover if the diiver 
of the hack in which her husband was a passenger 
was guilty of negligence which contributed to the in- 
juries which resulted in his death, and that the doc- 
trine laid down in Thorogood v. Bryan, 65 E. C. L. 
115—that a passenger upon the vehicle of a common 
carrier who sustains an injury which is the result of 
the concurrent negligence of those in charge of such 
vehicle and third persons is so identified with the 
former as to be chargeable with their negligence in an 
action against the latter, and therefore only entitled 
to recover damages from his carrier—should govern 
the case. This doctrine, from the time it was first 
announced in Thorogood v. Bryan, in 1849, though 
afterwards followed by the English courts for a time 
(Armstrong v. Railway Co., L. R. 10 Exch. 47),was con- 
tinually subjected to adverse comment and criticism, 
until recently, in the case of The Bernina (Jan. 24, 
1887), 12 Prob. Div. 58, the whole question was re-ex- 
amined, and the authorities, English and American, 
reviewed by the court of appeals of England, and the 
doctrine condemned; and Thorogood v. Bryan, and 
the cases that followed it, cannot any longer be con- 
sidered authority even in England. Lord Esher, M. 
R., thus sums up in the Bernina case: “After having 
thus laboriously inquired into the matter, and having 
considered the case of Thorogood v. Bryan, we cannot 
see any principle upon which it can be supported, and 
we think that with the exception of the weighty ob- 
servation of Lord Bramwell, though that does not 
seem to be a final view, the preponderance of judicial 
and professional opinion in England is against 
it, and that the weight of judicial opinion 
in America is also against it. We are of 
opinion that the proposition maintained in 
itis essentially unjust, and inconsistent with other 
recognized propositions of law. As to the propriety 
of dealing with it at this time in a court of appeal, it 
is a case which from the time of its publication has 
been constantly criticised. No one can have gone into 
* * * an omnibus, railroad, or ship on the faith of the 
decision. We therefore think that, now that the ques- 
tion is for the first time before an English court of 
appeal, the case of Thorogood v. Bryan must be over- 
ruled.’? The doctrine of Thorogood v. Bryan has re- 
ceived the sanction of some American courts, 
notably in Lockhart v. Lichtenthale, 46 Pa. St. 151, 





and others might be cited, but it has never been gen- 
erally recognized or followed in this country—in fact, 
the great weight of American authority is against it; 
and to this conclusion the Supreme Court of the 
United States arrived in the recent case of Little v. 
Hackett, 116 U. S. 366, 6 Sup. Ct. Rep. 391, after a 
thorough consideration of the subject and a review of 
the American authorities. That it is unsound in 
principle, and against the weight of authority, is 
amply demonstrated in the following additional cases: 
Chapman Vv. Railroad Co.,19 N. Y. 341; Robinson v. 
Railroad Co., 66 N. Y. 11; Dyer v. Railway Co., 71 N. 
Y. 228; Bennett v. Railroad Co., 36 N. J. Law, 225; 
Railroad Co., v. Steinbrenner, 47 N. J. Law, 161; 
Transfer Co. v. Kelly, 36 Ohio St. 86; Railroad Co. v. 
Eadie, 48 Ohio St. 91, 1 N. E. Rep. 519; Cuddy v. 
Horn, 46 Mich. 596, 10 N. W. Rep. 32; Railway Co. v. 
Shacklet, 105 Ill. 364; Turnpike Road Co. v. Stewart, 
2 Mete. (Ky.) 119; Railroad Co. v. Case. 9 Bush, 728; 
Tompkins v. Railroad Co., 66 Cal. 163, 4 Pac. Rep. 
1165. The question has never been passed upon in 
this court, but, so far as judicial opinion upon this 
subject has been expressed by the court of appeals, it 
has been in harmony with the general current of 
American authority. Hunt v. Railroad Co., 14 Mo. 
App. 160; Keitel v. Railway Co., 28 Mo. App. 657. 
The recent and exhaustive consideration which this 
question has received in many of the cases cited, 
renders unnecessary any extended discussion of the 
principle involved. It is so plain that to maintain 
the doctrine would be to abrogate a well-settled rule 
of the common law, which gives aright of action for 
an injury resulting directly from the joint wrongful 
act of two wrong-doers against either or both of such 
wrong-doers, and that its effect would be to make an 
innocent person answerable for the wrong act of 
another over whom he has and exercises no control, 
and who is neither his servant nor his agent. That 
argument would seem unnecessary (whatever the au- 
thority to the contrary may have been) to show that 
such a doctrine ought not to stand. The court com- 
mitted no error in refusing to instruct the jury that 
the contributory negligence of the driver, if any, would 
defeat plaintiff’s right to recover. 


Likewise in Elyton Land Co. v. Mingea, 7 
South. Rep. 667, the Supreme Court of 
Alabama hold that in a suit by a city fireman 
against a railway company for personal inju- 
ries received in consequence of the overturn- 
ing of a hose cart on which he was riding, 
alleged to have been caused by coming in 
contact with an improperly placed rail, the 
negligence of the driver of the hose cart 
could not be imputed as contributory negli- 
gence to plaintiff, when it appeared that he 
had no authority or control over the driver, 
and that the fact that plaintiff and the driver 
were both in the employ of the city, and en- 
gaged in a common enterprise, did not render 
them mutually responsible for each other’s 
acts. Somerville, J., says: 

The court charged the jury that the negligence of 
Mullins, the driver of the hose-carriage, could not be 
imputed to the plaintiff, and would be no bar to his re- 


covery in the present action, provided the plaintiff him- 
self was guilty of no negligence. And many charges, 
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requested by the defendant, were refused which 
sought to impute the alleged negligence of the driver 
to the plaintiff, although the latter had no control over 
the management of the hose-carriage, or the control 
of the horses attached to it. The question raised by 
these rulings is the old one first decided in the famil- 
iar and much criticized English case of Thorogood v. 
Bryan, 8 C. B. 115 (1849), and followed afterwards in 
Armstrong v. Railway Co., L. R. 10 Exch. 47 (1875). 
The action in that case was one founded on Lord 
Campbell’s act, in which the d d, a p 

in an omnibus, as he was alighting, was knocked dome 
and killed by a collision with another omnibus belong- 
ing to the defendant. The defense interposed was 
the contributory negligence of the driver of the ve- 
hicle in which the plaintiff was riding. The question 
was whether a passenger in an omnibus is to be con- 
sidered so far identified with the owner that negligence 
on the part of the owner or his servants is imputable 
to the passenger himself. It is difficult to perceive 
any sound principle upon which the case of Thorogood 
vy. Bryan, can be maintained, and it is admitted on all 
sides, by the great and daily increasing weight of 
authority, that the decision rests on indefensible 
ground. 





In this State I find two cases opposed to it in prin- 
eiple, and none in support of it. In Otis v. Thorn, 23 
Ala. 469 (1853), where a stage-coach in a ferry-boat 
was lost by negligent collision with a steam-boat, and 
an action was brought against the latter by the owner 
ef the coach, it was decided that the contributory 
negligence of the ferryman was a fact entirely irrele- 
vant to the issue of the defendant’s liability. So, in 
the recent case of Railway Co. v. Hughes, 87 Ala. 610, 
6 South. Rep. 413, an action for personal injuries sus- 
tained by the plaintiff through the negligent collision 
of two railroad trains at a crossing, it was held that 
the contributory negligence of the plaintiff’s carrier 
was no bar to plaintiff’s recovery, not being imputable 
to him. In Little v. Hackett, 116 U. S. 366 (1885), 6 
Sup. Ct. Rep. 391, the decision of Thorogood v. Bryan, 
was fully discussed and utterly repudiated, not only 
as indefensible in principle, but as opposed to the 
weight of American authority, as to which latter point 
there seems now to be no question. Mr Justice Field 
uses thislanguage: ‘“‘The identification of the pas- 
senger with the negligent driver or owner, without his 
personal co-operation or encouragement, is a gratui- 
tious assumption. There is no such identity. The 
parties are not in the same positon. The owner of a 
public conveyance is a carrier, and the driver or the 
person managingit is his servant. Neither of them 
is the servant of the passenger, and his asserted iden- 
tity with them 1s contradicted by the daily experience 
of the world.” Itis needless to review the cases on 
this subjeet. This view is concurred in by’ a strong 
current of American authority, the doctrine of Thoro- 
good v. Bryan being now disapproved by the bighest 
courts of Alabama, New York, New Jersey, Maine, 
New Hampshire, Maryland, Ohio, Illinois, Indiana, 
Kentucky, Minnesota, Michigan, California, and other 
States. In a few States it has been adopted in a mod- 
ified form, some of the courts repudiating: the reason 
on which the doctrine was founded by the English 
courts. Railway Co. v. Hughes, 87 Ala. 610, 6 South. 
Rep. 418; Robinson v. Railroad Co., 66 N. Y. 11, 23 
Amer. Rep. 1, and note, 4; Railroad Co. v. Steinbren- 
ner, 47 N. J. Law, 161; Noyes v. Boscawen, 64 N. H 
361, 10 Atl. Rep. 690; 10 Amer. St. Rep. 410, note 419; 
Borough of Carlisle v. Brishbane, 113 Pa. St. 544, 6 
Atl. Rep. 372; 57 Amer. Rep. 483, and note, 488-511, 





and cases cited; Nesbit v. Town of Garner, 75 Iowa, 
314, 39 N. W. Rep. 516, 9 Amer. St. Rep. 486, note 491; 
Railway Co. vy. Shacklet, 105 Ill. 364; Transfer Co. v. 
Kelly, 36 Ohio St. 86; Cuddy v. Horn, 46 Mich. 596, 10 
N. W. Rep. 32; Brown v. Railroad Co., 88 Amer. Dec. 
note, 359; 1 Shear. & R. Neg. (4th. Ed.) § 66; Beach, 
Contrib. Neg. 111-114; Campb. Neg. (2d Ed.) 185; 1 
Smith Lead. Cas. (4th Ed.) 220 note a. Added to this 
vast array of authorities is the crowning fact that the 
case of Thorogood v. Bryan has recently been expressly 
overruled by the English court of appeals, after having 
been weakened by constant criticism from the English 
bench and bar for more than 30 years. In the case of 
The Bernina, 12 Prob. Div. 58, decided as late as 1887, 
in an able and elaborate review of the authorities, 
both English and American, Lord Esher, the master 
of rolls, observes that the court “cannot see any prin- 
ciple on which it can be supported,” and that “the 
preponderance of judicial and professional opinion in 
England is against it, and that the weight of judicial 
opinion in America is also against it. We are of opin- 
ion,” he concludes, “that the proposition maintained 
in it [meaning the case of Thorogood v. Bryan, supra] 
is essentially unjust, and inconsistent with other rec- 
ognized propositions of law.” Lindley and Lopes, L. 
J J., concur in opinions fully discussing the subject, 
the former observing: “‘The doctrine of identification 
laid down in Thorogood v. Bryan, isto me quite un- 
intelligible. It is, in truth, a fictitious extension of the 
principles of agency; but to say that the driver of a 
public conveyance is the agent of the passengers is to 
say that which is not true in fact. Such a doctrine, if 
made the basis of further reasoning, leads to results 
which are wholly untenable, e. g., to the result that 
the passengers would be liable for the negligence of 
the person driving them, which is obviously absurd, 
but which, of course, the court never meant.” The 
doctrine of Thorogood v. Bryan, 8 C. B. 115, may now 
be considered as effectually exploded on both sides of 
the Atlantic. And the rule must be regarded as now 
fully settled, both in England and America, and cer- 
tainly in this State, that the negligence of the driver 
of a vehicle cannot be imputed toa passenger therein 
when the passenger is free from personal negligence, 
and has no control over the driver, and has not been 
guilty of any want of care in his selection. The circuit 
court did not err in charging this to be the law, and 
in refusing to give the numerous charges asserting a 
contrary doctrine. 





ATTORNEY AND CLIENT — Misconpuct — 
PurcuaseE oF Cxiaim.- -The duty of an attor- 
ney towards his client in the matter of the 
purchase by the former of the subject-matter 
of the litigation, is well laid down by the 
Supreme Court of Maine, in Burnham v. 
Heselton, 20 Atl. Rep. 80. There it was 
held that the law deprecates the purchase by 
an attorney of the subject-matter of litiga- 
tion, or any speculative bargain in relation 
thereto, and casts upon the attorney the bur- 
den of proving the perfect fairness, adequacy 
and equity of the transaction. Such proof, 
like that of any other affirmative proposition, 
must be by evidence. The presumption of 
innocence or the improbability of wrong 
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doing by the attorney is not affirmative evi- 
‘dence ; and the jury should not be instructed 
that they may consider such presumptions as 
tending to discharge the burden of proof. 
The presumption is that the transaction was 
invalid, which presumption must be overcome 


by evidence. Emery, J., says: 

“The presiding justice instructed the jury, in the first 
instance, that the burden was on defendant to estab- 
lish the affirmative of the proposition that the plaintiff 
made the agreement or sale with full knowledge of all 
the facts known to the defendant, his attorney, and 
without concealment or suppression on the defend- 
ant’s part. Butin the same connection he used this 
further language: ‘But, gentlemen, while the burden 
is upon the defendant to do this, there is another prin- 
ciple which it is always the right and duty of the jury 
to consider in determining the question of burden of 
proof, and that is the question of presumption; that is, 
the probability or improbability involved in the charge 
of fraud. * * * In other words, there is in these 
cases, you will perceive, whether in civil or criminal 
procedure, where a fraud ischarged—where some- 
thing wrong is charged, an imposing presumption, 
an improbability—which you have a right 
to consider in determining when the burden of 
proof has been discharged. * * * You haye aright to 
consider the element of the presumption of innocence 
and the element of improbability that is involved if it 
is involvedin your judgment. Itis for youto say when 
the burden of proof is discharged.’’ Again, in com- 
menting on the credibility and bearing of the several 
testimonies, the presiding justice, after reminding the 
jury of the legal presumption of the innocence of the 
defendant, further said: ‘‘Gentlemen, I do not think 
it necessary to remind you that the time has not yet 
come when a fair and honorable character, which has 
been buili up in the county by the process of years of 
worthy endeavor and honorable dealing, shall not 
count for something ina court of justice as well as out 
of it.” 

There was no evidence in the case touching the gen- 
eral character of the defendant, nor anything relating 
to his character at all, excepi the relations of the wit- 
nesses on the one side and the other, touching the 
transactions of the defendant in these premises. To 
the language above quoted the plaintiff excepted, the 
verdict being for the defendant. 

The law hates fraud or deception of any kind. It 
will uphold no contract or seeming right 
obtained through fraud. When the parties to the 
contract are upon equal footing, each dealing for him- 
self, without any relation of trust or confidence be- 
tween them, the law will not permit any misleading, 
any deception, of one party by the other. It will not 
enforce any advantage so gained. But in such cases 
the law will not presume there was fraud. It will as- 
sume that each party acted for himself, upon his own 
judgment, without being mislead by the other party, 
until such misleading is proved. Any such party, 
seeking to avoid any contract or other transaction on 
the ground of fraud, has the burden of proving the 
fraud. Such transactions are presumed to be valid 
until proved to be invalid. 

When, however, the parties are not upon an equal 
footing, each acting for himself, but some relation of 
trust or confidence exists between them, touching the 
subject-matter of the contract, the law is not so con- 
siderate or trustful. Where such relations exist, it 





views the transaction with caution, if not with sus- 
picion. In such cases it will not assume in favor of 
the agent or fiduciary that the contract was fairly 
made, and that there was no abuse of confidence. It 
waits for such party to satisfy it affirmatively—to af- 
firmatively show that there was in fact no abuse of 
confidence ; that the contract was in fact fairly made; 
that the other party was in truth made acquainted with 
all the material facts and reasons known to the fiduci- 
ary. The very making ofthe contract is incongruous 
—prima facie inconsistent with the fiduciary relation. 
The transaction may be valid, but there is no pre- 
sumption in its favor. The presumption is of inva- 
lidity which can only be overcome, if at all, by clear 
evidence of good faith, full knowledge, and of inde- 
pendent consent and action. Pom. Eq. Jur §§ 955, 
957; Adams, Eq. § 61, and notes; Story, Eq. Jur. § 310. 

Especially does the law require the highest degree 
of honor and good faith from its own ministers. It 
insists that the confidence of the suitor in the faithful- 
ness and disinterestedness of his attorney and coun- 
selor shall be fully deserved. It deprecates any pur- 
chase of any matter of litigation by an attorney from his 
client. It greatly desires that the attorney should be 
satisfied with reasonable compensation, without seek- 
ing to obtain speculative bargains from his client. As 
said by one writer, such < transaction may be valid, 
but it is presumptively invalid. Where any such bar- 
gain is made, the burden of sustaining it is on the at- 
torney. No presumption will avail him. He cannot 
get behind the presumption of innocence, and await 
the coming of hostile evidence. He must be aggress- 
ive, and advance against the presumption of invalid- 
ity, and overcome it, if he can, by evidence of “the 
perfect fairness, adequacy, and equity of the transac- 
tion;” and particularly must he show that his client 
was informed of all material facts known to himself. 
Dunn v. Record, 63 Me. 17; Arden v. Patterson, 5 
Johns. Ch. 44; Rogers v. Mining Co., 3 McCrary, 76,9 
Fed. Rep. 721; 4 Kent, Comm., notes on page 449; 
Weeks, Attys. § 268, and notes. It has even been held 
by high authority that such transactions are conclu- 
sively invalid; that the presumption of invalidity can- 
not be overcome. Newmanv. Payne, 2 Ves. 203; Wal- 
lis v. Loubat, 2 Denio, 607; Wayne, J.,in Michoud v. 
Girod, 4 How. 555. 


Recurring now to the language of the instructions 
to the jury, and reading them as a whole, in the light 
of the principles above stated, it will be seen, we 
think, that the presiding justice gave thejury to un- 
derstand that the presumably good character of the 
attorney, the presumption of innocence, the improba- 
bility of fraud, might in themselves be evidence, and 
perhaps sufficient evidence to sustain the attorney’s 
burden of proof, and hence establish the validity of 
the transaction in question. The whole charge is 
made a part of the bill of exceptions, and it intensifies 
rather than lessens the force of the language excepted 
to. The jury would naturally receive the impression, 
from the language quoted, and from the whole charge, 
that the attorney was protected by the presumption 


of innocence and the presumption of 
improbability, which presumptions were to 
be regardéd as greatly strengthened by the 


general good character of the attorney. The jury 
also might understand that they could, if they would, 
regard these presumptions as wholly sustaining, or at 
least balancing, the burden of proof, and as relieving 
the attorney of any further duty of showing that the 
transaction was fair, adequate, and equitable. 

We do not think the attorney had any such pre- 
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sumptions in his favor in this action. He was not on 
trial for any crime. He was not charged in the decla- 
ration with any fraud. The action was the equitable 
one of assumpsit for money had and received by him 
to his client’s use. In defense he set up a transaction 
with his client which the law does not favor, and 
holds to be prima facie invalid. It was the Jaw, not 
the plaintiff, that charged the fraud. The character 
of this particular transaction, not that ofthe attorney, 
was in issue. The act, not the person, was then on 
trial. The character of the attorney might aid him as 
a witness, but it could not prove his case for him asa 
party. While one may invoke the presumption of in- 
rocence in negation, and wait for the prosecution to 
overcome it by evidence, he cannot successfully in- 
voke it in affirmation, as tending to prove any propo- 
sition cast upon him to prove. That presumption is 
a shield, not a weapon. To illustrate: It is wrong 
not to pay one’s promissory notes, and yet when one 
is sued upon such a note, and the note is produced, he 
cannot rely upon the presumption pf his innocence of 
wrong, as proving or tending to prove payment of the 
note. 

As to the presumption of improbability, the law says 
it is against the attorney: that itis improbable that 
the client had the same knowledge and stood on the 
same footing as the attorney. Hence the requirement 
that the attorney shall affirmatively prove these prop- 
ositions. In this case, however, the jury were in 
effect told that the presumption of improbability sup- 
ported the attorney; that it was improbable that the 
transaction was invalid. If that were so,—if it were 
improbable that the transaction was invalid—then of 
course it was probably valid, and must have been 
held valid until proved otherwise, and there was no 
burden on the defendant to establish its validity. 
There was, however, clearly no improbability that the 
bargain in this case, by which the client, the owner of 
the note, got only $75, and the attorney got $187 out of 
it, was unequal and inequitable. 

It must be evident that the instructions excepted 
to deprived of all force and virility the correct and 
wholesome rule that was first laid down. Their effect 
was to relieve the attorney of a burden which the law 
plainly says he must bear, if he will make such con- 
tract. It may be that this contract, while prima facie 
invalid, was in truth “perfectly fair, adequate, and 
equitable.” We hope it was. But the attorney must 
prove it so, and as he would prove any other affirma- 
tive proposition, by evidence, and not by invoking 
presumptions of his innocence, and of the improba- 
bility of his doing wrong. 





THE ADMISSION OF NEW STATES. 





Under the constitution of the United States 
new States may be admitted into the Union.! 
But the circumstances under which the ad- 
mission shall be allowed, and the steps neces- 
sary to obtain it are not pointed out by that 
instrument. The people of a territory may, 
however, peaceably meet together in conven- 
tion for the purpose of petitioning congress 
to abrogate the territorial form of government, 
and to admit them into the Union on an equal 


1 Const. U.S. art. LV, § 3. 





footing ? with the older States, and with all their 
rights and privileges.* Their authority for 
assembling in such convention may be either 
under a territorial statute or by executive 
proclamation, or under the provisions of an 
enabling act passed by congress for that pur- 
pose. In several instances the people of a 
territory have adopted a State constitution and 
been admitted into the Union without a previ- 
ous enabling act of congress,‘ though it is con- 
tended, and by highly respectable authority, 
that ‘‘to be legitimate, a convention, called to 
erect a State out of federal territory, or to 
frame for it a constitution, must have been 
assembled with the knowledge and consent of 
congress,’’ and that ‘‘to be regular, it must 
have been called by a formal act of that 
body.’’® But the mere adoption of a consti- 
tution by the people of a territory does not 
create it a State. In our political system a 
territory can become a State only hy the ac- 
tion and assent of the federal government.® 
The constitution presented to congress should 
be republican in form ;’ it should show that 
the State boundaries have been fixed; that 
the population is sufficient ;* that the exercise 
of all political and religious rights has been 
guaranteed, and that no inveterate evil exists 
within the territory which might be perpetu- 
ated under a State government.’ It should 
also appear from the constitution that the con- 
vention did not exercise legislative functions. 


2 See, as to what is included in the guaranty of ‘an 
equal footing,” 29 Cent. L. J. 454. 

3 Cooley’s Prin. Const. Law, 177; Paschal’s Ann. 
Const. U.S. (3d ed.) p. 236, note 229. 

4 See the cases in point in Jameson on Constitutional 
Conventions; a more recent illustration is afforded in 
the admission, respectively, of Idaho and Wyoming. 

5 Jameson on Const. Con. (4th ed.) § 187a, p. 174. 
See further, p. 184, et seg.; Brittle v. People, 2 Neb. 
198, 210-212. 

6 How v. Kane, 2 Pinney (Wis.), 532, 547. See the 
different theories respecting the time when a terri- 
tory ceases to be such and becomes a State, and when 
the constitution and governmental machinery of a 
new State goes into operation, alluded to in Secombe 
v Kittelson, 29 Minn. 555, 559, 12 N. W. Rep. 519. And 
for a further discussion, see an exhaustive annotation 
in 29 Am. Law Reg. p. 239 (April, 1890). 

7 For a comprehensive discussion of this question, 
consult Federalist, No. 43, p. 270 (edition by Henry 
Cabot Lodge); also Von Holst’s Const. Law, p. 236, e¢ 
seq. 

8 The act of congress of February 22, 1872, declared 
that no State should be admitted without the neces- 
sary population to entitle it to at least one represent- 
ative in congress. But this rule has not always been 
strictly followed. 

® Cooley’s Const. Lim. (5th ed.) p. 39. 
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Questions of internal improvements, prohibi- 
tion, salaries of officials and the location of 
State institutions are more properly within 
the province of the legislature, for they in- 
volve questions of policy which must change 
from time to time, and legislation can be more 
easily modified or repealed, if necessary, than 
constitutional provisions. A_ constitution 
should be what its name purports, a funda- 
mental and general law, with such limitations 
only on the different departments of the gov- 
ernment as shall protect the liberty and secure 
the rights of the people.” It is appropriate 
to here quote a few words from an address of 
Judge Cooley delivered before the constitu- 
tional convention of North Dakota in session 
at Bismarck last year. He said: ‘‘Don’t, in 
your constitution-making, legislate too much. 
In your constitution you are tying the hands 
of the people. Don’t do that to any such 
extent as to prevent the legislature from 
meeting all evils that may be within the reach 
of proper legislation. Leave something for 
them. Take care to put proper restrictions 
upon them, but at the same time leave what 
properly belongs to the field of legislation, to 
the legislature. You have got to trust some- 
body in the future, and it is right and proper 
that each department of government should 
be trusted to perform its legitimate func- 
tion.’’ The final decision upon all questions 
of policy and constitutional law must be left 
to the discretion of congress, ‘‘and the ter- 
ritorial status must be continued until con- 
gress shall be satisfied to suffer the territory 
to become a State.’’!? That no inconvenience 
or embarrassment may arise from the change 
of government, there jp sometimes, though 
not generally, appendefl to the constitution, a 
schedule or ordinance, which contains tem- 
porary provisions ‘‘intended to bridge over the 
chasm between the two frames of government, 
and make the transition, from one to the 
other easy and without unnatural disturbance 
of the affairs of the people.’’*® There is no 


10 To similar effect, see editorials in 29 Cent. L. J. 
pp. 41, 81; also like observations in 23 Am. Law Rev. 
p. 992. And see the conclusions of Judge Jameson, in 
his work on Const. Con. (4th ed.), p. 423, et seq. 

11 Debates Const. Convention (North Dakota, 1889), 
p. 67. Utterly disregarding this sound advice, that 
body legislated more than had they never heard of 
Judge Cooley. 

2 Cooley’s Const. Lim. (5th ed.) p. 39. 

18 Agnew, C. J., in Wattson v. C. & D. R. Co., 83 Pa. 
St. 254, 256. The true function of a schedule or ordi- 





constitutional or other legal obligation on the 
part of congress to admit a territory, and 
‘since it may, but never must admit new 
States,’’“ it follows that in its power to ad- 
mit, is included the power to refuse admis- 
sion, and this is equivalent to the power to 
prescribe the terms of admission.” As that 
the lands belonging to the United States, lying 
within the boundaries of the new State, be 
exempt from taxation."© This is a very com- 
mon requirement of congress. Where con- 
gress, in imposing conditions of admission, 
requires them to be ratified by the legis!ature, 
which conditions change materially the con- 
stitution as altered by the people, it is very 
doubtful whether the legislature can give 
binding effect to the constitution as altered.” 
After a constitution has been submitted to 
and approved by congress it becomes the 
fundamental law of the new State; and no 
court can inquire into any alleged irregulari- 
ties in the manner of proposing or submit- 
ting it to the people."* Upon the admission 
of a territory into the Union, all territorial 
laws, except such as are expressly or by nec- 
essary implication repealed, become opera- 
tive.” And unless otherwise declared by con- 
gress the title to every species of property 
owned by aterritory passes to the State on 
its admission into the Union.” So the titleto 
lands held in trust for municipal uses, and 
to shores of navigable waters below high 
water-mark, vest in the new State and not in 
the United States.4 On the admission of a 
nance accompanying a constitution is fully discussed 
in Jameson on Const. Conyentions (4th ed.) §§ 102, 103 
and 1038a. Arid see further an extended note in 29 Am. 
Law Register (April, 1890), p. 239. 

14 Von Holst’s Const. Law, p. 187. 

1s For conditions that have been imposed by con- 
gress in times past, see the several cases, notably, of 
Missouri, Arkansas, Michigan and Nebraska, stated in 
Cooley’s Prin. Const. Law, 174. 

16 Cooley on Taxation (2d ed.), p. 87, pl. 6. 

17 Cooley’s Prin. Const. Law,177. But see contra, 
Brittle v. People, 2 Neb. 198. 
18 Secombe v. Kittelson, 29 Minn. 555, 12 N. W. Rep. 


516. 

19 Corporations created under territorial laws be- 
come corporations of the new State. Kansas Pac. v. 
Atch. R. R., 112 U. 8. 414, 5 Sup. Ct. Rep. 208. Though 
as totheir power to sue in the federal courts, see 
Adams Express Co. v. D. & R. G. Ry. Co., 16 Fed. 
Rep. 712. Territorial laws exempting land grants 
from taxation bind the future State. St. Paul & Pac. 
R. Co. v. Parcher, 14 Minn. 297. 

2 Lands conveyed to a territory, ‘“‘its successors 
and assigns forever,’’ pass to the State when admitted. 
Brown v. Grant, 116 U. 8. 207, 212, 6 Sup. Ct. Rep. 357. 

21 Van Brocklin v. State of Tennesee, 117 U.S. 151, 
168, 6 Sup. Ct. Rep. 670. 
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territory into the Union, the exercise of the 
right of eminent domain immediately attaches 
to the newly created State.” But this does 
not divest the federal government of the ex- 
ercise of the right within the State, so far as 
may be necessary to the enjoyment of the 
powers conferred upon it by the constitution.” 
The admission of a territory does not extin- 
guish the territorial debt. A mere change in 
the form of government cannot affect its ob- 
ligations.* Opon the admission of a territory, 
the jurisdiction of the territorial courts is im- 
medi .tely abolished ;* and congress has full 
power to regulate the disposal of all appeals, 
and the transfer of all causes therein. But 
the jurisdiction and authority of the territo- 
rial court does not cease with the adoption of 
the constitution. It continues unimpaired up 
to the time of the territory’s admission, or 
‘*throughout the transition period,”’’ as it is ex- 
pressed; and judgments rendered after the 
adoption of the constitution, though before 
admission, are valid and binding judgments 
of the territorial court.” But the records of 
such jndgments belong, not to the succeed- 
ing State courts, but tothe federal courts, and 
no law of the newly created State can control 
them,” without the concurrence of an act of 
congress.” In conclusion it may be laid 
down as a general principle, that the new 
State, except where it may have ceded exclu- 
sive jurisdiction to the federal government, 
acquires general jurisdiction, both civil and 
criminal, forthe preservation of public order, 
and the protection of persons and property 
throughout its limits.” 
Henry Z. JOHNSON. 


2 Lewis on Eminent Domain, § 3, pl. 5; Cooley’s 
Const. Lim. (5th ed.) 650. 

% Trombley v. Humphrey, 23 Mich. 471; Cooley’s 
Const. Lim. (5th ed.) p. 650; Kohl v. U.S., 91 U. 8. 
367. 

24 Rorer on Interstate Law, p. 363; Baxter v. State, 
9 Wis. 38. And there is no reason why the State can- 
not be compelled to pay its obligations. See 12 Am. 
Law Review, p. 625. 

% Benner v. Porter, 9 How. 235; Forsyth v.-U. S., 
Ib. 571; Ames v. R. R. Co., 4 Dillon, 251. 

% Freeborn v. Smith, 2 Wall. 160; Express Co. v. 
Kountze Bros., 8 Wall, 342. 

27 Rorer on Interstate Law, 361; How v. Kane, 2 
Pinney (Wis.), 531, 547. 

% Hunt v. Palao, 4 Liow. 589. 

2 Benner v. Porter, 9 How. 235, 246. 

% Van Brocklin vy. State of Tennesee, 117 U. S. 151, 
167, 6 Sup. Ct. Rep. 679. 





GAME — RECEIVING FOR TRANSPORTATION 
IN CLOSE SEASON—PENALTY—CONSTITU- 
TIONALITY OF LAW. 





AMERICAN EXPRESS CO. V. PEOPLE. 





Supreme Court of Illinois, June 5, 1890. 


Section 2, ch. 61, Rev. Stat. Ill. 1889, making it un- 
lawful to transport or receive for transportation cer- 
tain game birds killed within the State, with the 
knowledge that they bave been sold or are to be 
offered for sale, is constiiutional. 


CraiG, J.: This was an action to recover the 
penalties prescribed for the unlawful transporta- 
tion of quail in section 2 of ‘“‘An act to amend 
sections 1, 2, and 6 of an act entitled ‘An act 
to revise and consolidate the several acts relating 
to the protection of game, and for the protection 
of deer, wild fowl, and birds.’ ’’ Laws 1889, p. 
162. Rev. St. 1889, ch. 61, §§ 1, 2, and 6. The facts 
agreed upon by the parties on the trial of the 
cause were in substance as follows: That the 
defendant, the American Express Company, is a 
corporation, and carrier of goods for hire; that, 
between October 1 and October 23,1889, it re- 
ceived for transportation from Redding,Gibbs, and 
others at Mason, in Effingham county, divers 
quail which had been killed by shooting after 
October 1, 1889, in this State, and on October 23, 
1889, the express company did transport such 
quail to Chicago, and deliver them to Hernse and 
Lyneh Bros., commission merchants. The ex- 
press company st the time of such receipt for 
transportation by its agent, Sisson, at Mason, had 
knowledge that the quail had been sold, and 
were to be sold, and offered for sale, by said com- 
mission merchants. 

Section 1 of the act provides ‘‘that it shall be 
unlawful for any person or persons to hunt, pursue, 
kill, trap, net or ensnare or otherwise destroy, * * * 
any ruffed grouse, quail, pheasant, or partridge 
between the first day of December and the first day 
of October of each succeeding year or any year.” 
Section 2 provides: ‘It shall be unlawful for any 
person to buy, sell, or have in possession any of 
the animals, wild fowl, or birds mentioned in 
section one of this act, at any time when the 
trapping, netting or ensnaring of such animals, 
wild fowl, or birds shall be unlawful, which shall 
have been entrapped, netted, or ensnared contrary 
to the provisions of this act; and it shall further 
be unlawful for any person or persons at any time 
to sell or expose for sale, or to have in his or 
their possession for the purpose of selling, any 
quail, pinnated grouse or prairie chicken, ruffed 
grouse or pheasant, gray, red, fox, or black 
squirrel, or wild turkey, that shall have been 
caught, snared, trapped, or killed within the 
limits of this State; and it shall further. be unlaw- 
ful for any person, corporation, or carrier to re- 
ceive for transportation, to transport, carry, or 
convey, any of the aforesaid, quail, pinnated 
grouse or prairie chicken, ruffed grouse or pheas- 
ant, squirrel or wild turkey, that shall have been 
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caught, snared, trapped, or killed within the 
limits of this State, knowing the same to hav 
been sold, or to transport, carry, or convey the 
same to any place where it is to be sold or offered 

for sale, or to anv place outside of this State, for 
any purpose.”’ It is plain, under the facts as 
agreed upon, the express company received the 
quail for tranportation, and transported the same, 
knowing the quail were sold or transported for 
the purpose of sale, in violation of the terms of 
the statute; and if the statute is valid, the com- 
pany was liable for the amount of the penalty 
prescribed by its terms and provisions. But it is 
insisted by the express company that the statute 
is invalid, and upon this ground the judgment 
rendered in the county court was erroneous. It 
will be observed that the first section of the act 
makes it unlawful to hunt or kill quail between 
the Ist day of December and the Ist day of October 
of each year, but the section is silent as to Octo- 
ber and November. It would follow therefore, 
that a person might hunt or kill quail during the 
months of October and November; not, however, 
for sale, but under the restrictions found in sec- 
tion 2 of the act. The first clause of section 2 
makes it unlawful for any person to buy, sell, or 
have in possession any of the birds named in section 
1 of the act, at any time when the trapping, etc., 
of such animals sball be unlawful. The second 
clause makes it unlawful for any persons to sell 
or expose for sale, or have in possession for the 
purpose of sale, any quail that shall have been 
killed within the limits of the State. Under this 
clause, while a person might lawfully kill quail 
during the months of October and November for 
his own use, he would have no right whatever to 
do so for the purpose of placing such quail on the 
market as an article of commerce. Then follows 
the clause making it unlawful for any person, 
corporation, or carrier to transport quail where 
the same have been killedin this State for sale, 
regardless of the time such quail may have been 
killed. A bare reference to the terms of sections 
1 and 2 of the act is sufficient to show that the 
purpose the legislature had in view in passing the 
act was to protect the game in the State. The 
hunting and killing of game was regulated for its 
preservation by the common law, and the control 
was predicated under the police power of the gov- 
ernment. Bl. Comm. bk. 4, p. 114. Statutes in 
almost every State in the Union may be found 
enacted for the presei vation of game. The text- 
writers, in treating of the power to legislate on 
this subject, place it under the police power in- 
herent in each State. Tied. Lim. § 122/, ch. 10, p. 
440, says: ‘‘Itisavery common police regulation, 
to be found in every State, to prohibit the hunt- 
ing and killing of birds and other wild animals in 
certain seasons of the year; the object of the reg- 
ulation being the preservation of these animals 
from complete extermination, by providing for 
them a period of rest and safety, in which they 
may procreate and rear their young. The ani- 





as food, and their preservation is a matter of 
public interest. The constitutionality of such 
legislation cannot be questioned.”’ 

In Phelps v. Racey, 60 N. Y. 10,the power of 
the State to legislate for the preservation of game 
was called in question, and in deciding the case 
the court said: ‘*The protection and preservation 
of game has been secured by law in all civilized 
countries, and may be justified on many grounds, 
one of which is for purposes of food.’ ‘The 
means best adapted to this end are for the legisla- 
ture to determine, and courts cannot review its 
discretion. If the regulations operate in any re- 
spect unjustly or oppressively, the proper remedy 
must be applied by that body. See, also, Allen 
v. Wyckoff, 48 N. J. Law, 93, 2 Atl. Rep, 659. 
In Magner v. People, 97 Ill. 333, the validity of 
the game law of 1879, to which the act in dispute 
is amendatory, was before this court, and it was 
then said: **The ownership being in the people 
of the State—,the repositary of the sovereign au- 
thority—and no individual having any property 
rights to be affected, it necessarily results that 
the legislature, as the representative of the people 
of the State, may withold or grant to individuals 
the right to hunt and kill game, or qualify and re- 
strict it, asin the opinion of its members will 
best subserve the public welfare.’’ 

It is, however, argued that where quail have 
been killed the dead animals become property, 
and the taker becomes the absolute owner of such 
property, and an act to prevent a sale, or 
tranportation for sale, within the State, would be 
an interference with private right amounting toa 
destruction of the right of property without due 
process of law. The fallacy of the position con- 
sists in the supposition that the person who may 
kill quail has an absolute property in the dead 
animals. In the Magner Case, supra, it was held, 
as has been seen, that no one had a property in 
animals and fowls denominated ‘“‘game.’’ The 
ownership was in the people of the State. This 
being so, it necessarily follows that the legislature 
had the right to permit persons to kill or take 
game upon such terms and conditions as its wis- 
dom might dictate, and that the person killing 
game might have such property interest in it, and 
such only, as the legislature might confer. The 
legislature has never conferred an absolute prop- 
erty in quail upon the person who might kill the 
same. The killing of quail during the months of 
October and November was permitted, not for 
sale, not to go upon the market as an article of 
commerce, but for the mere use of the person 
who killed the birds. The person killing quail 
under this statute has but a qualified property in 
the birds after they are killed. He may consume 
them. If a trespasser should take them from him, 
he might maintain an appropriate action to regain 
the possession. But the law which authorized 
him to kill the quail has withheld the right to sell 
or the right to ship for the purpose of sale; and, 
when such person undertakes to ship for sale, he 


mals are those which are adapted to consumption | is undertaking to assert a right not conferred 
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by law. The act, therefore, does not destroy a 
right of property, because no such right exists. 
It will be observed that section 2 of the acts does 
not prohibit absolutely the transportation of quail 
which have been killed in this State, but only 
transportation by persons, corporations, and car- 
riers knowing the same to have been sold, or 
knowing they were to be sold or offered for sale. 
If the legislature of the State thought that a stat- 
ute preventing a citizen from killing quail for 
sale in the market, and imposing a penalty on a 
common earrier for shipping or transporting for 
sale, would result in protecting the game in the 
State, we perceive no valid reason why a statute 
of that character might not be enacted. The nat- 
ure and character of the legislation was a matter 
resting solely with the legislature; and so long 
as no constitutional right of the citizen has been 
infringed upon, the statute must be sustained. 
The judgment of the county court will be af- 
firmed. 


Nore.—The decision in the principal case is based 
upon the proposition that the ownership of game is in 
the State as a sovereignty, Which may grant the right 
to kill birds upon such terms and conditions as its 
wisdom may dictate, and that there is no absolute 
private right of property in game birds even after 
their death, notwithstanding they have been killed 
during the open season. 

Game laws of some sort exist in nearly all of the 
States,! and in many ofthem provisions may be found 
making it unlawful to have any game in one’s posses- 
sion after the close of the open season, but there are 
very few States in which it is unlawful to keep, sell or 
transport game during the open season. In several of 
the States the killing of game during a certain period 
is prohibited and it is made unlawful for any person 
to sell, offer for sale, or have in his possession any of 
such game during that period. Provisions of this 
kind have given rise to considerable litigation and 
have been differently construed by different courts. 
In Missouri and New York it has been held that such 
provisions apply to game killed in a different State, 
and that it is no defense to a prosecution under such 
a statute against one having game in his possession 
during such period to show that the game was killed 
in a different State.2 And in New York it has also 
been held that the game was killed in the open season 
where it was found in the possession of the defendant 
during the prohibited period. On the other hand it 
has been held in Massachusetts and the province of 
Ontario that such a statute does not apply to game 
killed in another State, and that itis a good defense 
toa prosecution for having it in one’s possession during 
the close season to show thatit was killed in a dif- 
ferent State.4 So in Maine, it is held in contradiction 


1 See, for a condensed statement of the statutory pro- 
visions of the different States, Austin’s Am. Farm and 
Grame Laws, 186. 

2 State v. Randolph, 3 Cent. L. J. 187, 1 Mo. App. 15; 
Phelps v. Racey, 60 N. Y. 10. See also Whitehead v. 
Smithers, 2 C. P. Div. 553; People v. O’Neil (Mich.), Chi- 
cago Legal News, Sept. 15, 1888. 

8 Phelps v. Racey, 60 N. Y. 10. See note to Davis v. 
MeNair, 21 Cent. L. J. 480, 486, in which the New York 
and Missouri statutes are quoted and the reasons for 
the decisions in those States are given. 

4Commonwealth v. Hall, 128 Mass. 410; Davis v. 
McNair, 21 Cent. L. J. 480. 





of the New York doctrine, that it is a sufficient de- 
fense to a prosecution for transporting game during 
the close season to show that it was killed in the open 
season.5 It is not unlawful to kill game in the close 
season in defense of domestic fowls which it was 
attacking.é 

The Illinois statute is unusually clear in its terms, 
making it unlawful to have game in one’s possession 
during the close season no matter where it was killed, 
and the decision in the principal case is undoubtedly 
right if the statute is constitutional. The constitution- 
ality of the statute, indeed, seems to have been the 
only question made in the case. 

It is well settled that such statutes are not in con- 
flict with the provisions of the federal constitution 
upon the subject of interstate commerce.? Buta stat- 
ute allowing game to be killed and to become an arti- 
cle of commerce cannot constitutionally prohibit its 
transportation into other States.§ * 

There is no property in wild animals or game ferae 
naturae, until subjected to the control of man. Mere 
pursuit of game gives no title to it. But when it is 
taken and subjected to a man’s control he acquires a 
qualified property therein which the law will protect.U 
It might seem, therefore, that game, after itis killed 
becomes the pronerty of the one who kills it and that 
the legislature cannot make the mere possession of it 
in the close season, when it was killed in the open 
season, unlawful, especially where no time is given to 
dispose of it; but the theory of the law appears to be 
that game belongs to the sovereignty and that the State 
may therefore impose such conditions or restrictions 
upon the killing thereof as it sees fit. In England the 
ownership of game, while at large, is in the king.” 
In the ‘United States it seems that such ownership is 
in the State and to hunt and kill game is a mere privi- 
lege not involving any private 1ight.48 It is therefore 
held that statutes such as that under consideration in 
the principal case are constitutional and valid. It 
has also been held in New Jersey that a State law pre- 
scribing greater restiictions and severer penalties in 
the case of non-residents than in the case 
of residents for hunting game is not in 
violation of thai part of the fourteenth amendment 
to the Constitution of the United States which de- 
clares that no State shal! pass any laws abridging the 
privileges or immunities of citizens of the United 
States or depriving any person of life, liberty or 
property without due process of law.5 


5 Allen v. Young, 76 Me. 80. 
Urnvin, 3 B. & Ad. 134. 

6 Aldrich v. Wright, 53 N. H. 398. 

7 State v. Randolph, 3 Cent. L. J. 187, 1 Mo. App. 15; 
State v. Judy, 7 Mo. App. 524; Phelps v. Racey, 60 N. Y. 
10; Magner v. People, 97 Il}. 320. 

8 State v. Saunders, 19 Kan. 127. 
Chicago, etc. R. Co., 125 U. 8. 465. 

92 Bl. Com. 389, 390; 3 Lawson’s Rights, Rem. & Pr, § 
1367; Cooley on Torts, 435; note to Wheatley v. Harris, 
70 Am. Dec, 258, 259. 

10 Pierson v. Post, 3 Caine’s Rep. 175,2 Am. Dec. 264; 
Buster v. Newkirk, 20 Johns. 75. 

112 Kent’s Com. *348; Goff v. Kilts, 15 Wend. 551; 
Taber v. Jenny, 1 Sprague, 215; Manning v. Mitcherson, 
69 Ga. 447,47 Am. Rep. 764; 2 Bl. Com. 394; Amory v. 
Flynn, 10 Johns. 102,6 Am. Dec, 316. 

122 Bl. Com. 409, 410. 

13 Magner v. People, 97 Ill. 333; Tiedeman on Limita- 
tions of the Police Power, 440. 

14 State v. Judy, 7 Mo. App. 524; Magner v. People, 97 
Ill. 320; Phelps v Racey, 60 N. Y. 10; State v. Norton, 45 
Vt. 258; Gentile v. State, 29 Ind. 409. e 

5 Alien v. Wickoff, 48 N. J. L. 90; Brothers v. Church, 
14 R. I. 398, 51 Am. Rep. 410. 


See also Simpson v. 


See also Bowman v. 
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In New York it has been held that a judgment in an 
action brought by an individual under the Act of 1879 
is a bar to an action brought by the fish and game 
protector for the same cause under the Act of 1883 
authorizing him to sue for penalties.!6 

Several very interesting cases have arisen under the 
English game laws. In one it was held that a dealer 
who was prohibited, under the statute, from having 
in his possession any game after a certain season was 
not liable for making a contract in season to deliver 
game out of a weir or breeding place of his own at 
any time of the year.!7 In another case a breeder of 
pheasants set their eggs under domestic hens in coops 
and sold the cock pheasants during the prohibited 
season. He was held liable for dealing in game con- 
trary to the law.18 

An interesting question involving the power of the 
legislature to make the penal character of an act de- 
pend upon they-laws of game-protective societies 
was recently decided in New Jersey. The statute 
provided that non-residents who killed quail without 
complying with the by-laws of the game protective 
societies organized under the laws of the State, should 
be liable toa certain penalty. In a prosecution for 
the penalty under such statute the court held that the 
law was constitutional and not inyalid as attempting 
to delegate legislative power to the game societies.19 


16 People v. Robbins, 39 Hun, 197. See State v. Peters, 
17 Atl. Rep. 113. 

7 Porrett v. Baker, 10 Exch. 759. See also Loome vy. 
Turner, 13 C. B. (N. 8.) 150. 

18 Harnett v. Miles, 48 J. P. 455. For other English 
cases and statutory provisions, see Dixon’s Law of the 
Farm, 378-375. 

19 Allen v. Wyckoff, 48 N. J. L. 90,57 Am. Rep. 548. 
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1, ADMINISTRATORS—Sale.—Where defendant in eject- 
ment produces in support of his'title an order of the 
county court for the sale of lands belonging to the 
estate of an intestate, an order approving the sale, 
and a deed in pursuance thereof, it will be presumed 
that all the necessary proceedings antecedent to such 
sale were had.—Price v. Springfield Real-Estate <Ass’n., 
Mo., 14 8. W. Rep. 57. 

2. ADMINISTRATORS—Bond.—The relations of an ad- 
ministrator to the assets of the estate and the distribu- 
tees do not constitute a trust, within the meaning of 
Gen. St. Ky. ch. 71, art. 4, § 20, providing that the provis- 
ions of the chapter as to limitations of actions “shall 
not apply in the case of a continuing and subsisting 
trust;” and hence an action on the administrator’s 
bond for money that he received and failed to distri- 
bute is barred in 15 years.— Robinson’s Committee v. Elam’s 
Ezrz.,Ky., 148. W. Rep. 84. 

3. ADVERSE POSSESSION.—Under Rev. St. Ill. ch. 83, § 6, 
which makes seven years’ payment of taxes, with color 
of title and possession, constitute good title, the pos- 
session, under her right of quarantine, of the widow of 
one who had color of title, and her payment of taxes 
during her possession, inure in favor of the heirs of the 
deceased, since her relation to them is substantially 
that of tenant.— Riggs v. Girard, Ill., 24 N. E. Rep. 1031. 


4, ADVERSE POSSESSION.—One who takes possession 
of vacant land with the intention of finding the owner, 
and purchasing from him, has not adverse possession, 
within the meaning of Rev. St. Tex. art. 3198, which de- 
fines adverse possession to be “an actual and visible 
appropriation of the land, commenced and continued 
under a claim of right inconsistent with and hostile to 
the claim of another.”—Mhoon v. Cain, Tex., 148. W. 
Rep. 24. 

6, ASSIGNMENT FOR BENEFIT OF CREDITORS.— When an 
assignment of the partnership and individual property 
of a firm for the benefit of accepting creditors only is 
made by one partner alone, and afterwards ratified by 
his copartner, a firm creditor who attaches the as- 
signed property before the ratification takes the same 
free of the assignment, in the absence of any evidence 
that the partner who did not sign the assignment had 
previously authorized the other partnerto sign it for 
him.—Kitrell v. Blum, Tex., 148. W. Rep. 69. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—A firm 
gave a chattel mortgage to secure a bona fide debt, part 
of which consisted of a claim against the firm assigned 
tothe mortgagee a few days before. The mortgage 
was taken subject to a prior one given to another of 
the mortgagor’s creditors, who was in possession of 
the property. It did not cover the property of the in- 
dividual partners, and was not shown to cover all the 
firm property: Held, that it was not an assignment for 
benefit of creditors within the meaning of Rev. St. § 
1694.—Cribb v. Hibbard, Spencer, Bartlett G Co., (Wis.), 
46 N. W. Rep. 168, 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS.—In Ohio 
a bill in equity alleging that defendant corporation 
made an assignment of its property for the benefit of 
its creditors, and that in contemplation of the assign- 
ment, and as part of the same transaction, it executed 
mortgages of all its property to the other defendants, 
with a fraudulent intent to prefer them as creditors of 
the company, and in fraud of complainant and other 
creditors, and asking that the mortgaged property be 
decreed to inure to the benefit of the general creditors, 
is not demurrable, since Rev. St. Ohio, 1880, § 6348, pro- 
vides that “all assignments in trust to a trustee or 
trustees, made in contemplation of insolvency, with 
the intent to prefer one or more creditors, shall inure 
to the equal benefit of all creditors.”’—Smith Middlings 
Purifier Co. v. McGroarty, U. 8. 8. C., 108. C. Rep. 1017. 

8. ATTACHMENT—Judgment on Pleading.—Attachment 
proceedings are incidental to the main case, and form 
no part of the pleadings proper; and itis error to ren- 
der judgment on the pleadings while a material issue 
raised by the complaint and answer remains untried.— 
Jordan v. Frank, N. Dak., 46 N. W. Rep. 171. 
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9. ATTACHMENT—Dissolution.—The affidavit upon 
which an attachment is based is prima facie sufficient 
cause for issuing the writ. But, if the facts set out in 
said affidavit are denied in a motion for a dissolution, 
the burden of proof is cast upon the plaintiff to make 
them good by other affidavits or other proof,in addi- 
tion to that contained in his affidavit for the writ. The 
affirmative is upon him.— Wyman v. Wilmarth, 8. Dak., 
46 N. W. Rep. 190. 

10. ATTACHMENT—Assignment.—A stock of mer- 
chandise was assigned to plaintiff for the purpose of 
protecting him from liability as surety on a bond. The 
written assignment, which authorized him to sell the 
goods and deposit the proceeds until an adjustment 
should be made of the liability on the bond, to indem- 
nify himself therefrom for his liability and to return 
the unsold goods to the assignor if he should be re- 
leased from the bond, was duly recorded, and plaintiff 
took possession. A creditor of the assignor took the 
goods from him on attachment: Held, that plaintiff had 
a right of action against the creditor for the amount of 
his liability on the bond.—Schmick v. Bat , Tex., 14 
8. W. Rep. 22. 

11. ATTACHMENT—Bond.—Under Sayles’ Civil St. Tex. 
165, providing that a sheriff or constable makes a levy 
of attachment at his own risk, though he may require 
the plaintiff to give him a bond of indemnity, the officer 
cannot recover from the plaintiff in attachment, and 
his sureties, an amount greater that the sum stipulated 
in the bond, though he may have sustained a loss, on 
account of their having directed him to attach the 
wrong property, greater than such sum.—Stevens v. 
Wolf, Tex., 148. W. Rep. 29. 

12. Bonp—Recitals.—It is well settled that an allega- 
tion or recital in a bond, which is certain in its terms 
and relevant to the matterin hand, is conclusive be- 
tween the parties to a controversy growing out of the 
instrument itself, or the transaction in which it was 
executed.—Jefferson v. McCarthy, Minn., 46 N. W. Rep. 
142. 


13. CARRIERS—Sleeping-car Companies.—The Pull- 
man Palace-Car Company is liable for injuries sus- 
tained by occupants of its sleeping-cars through the 
negligence or willful misconduct of the employee 
whom it places in charge of the car.—Campbell v. Pull- 
man Palace-Car Co., U. 8. C. C. (Iowa), 42 Fed. Rep. 484. 

14. CARRIERS—Express Companies.—Express com- 
panies, independently organized as corporations for the 
transaction of the express business on their own ac- 
count, are not subjected to the provisions of the inter- 
state commerce act.— United States v. Morsman, U. 8. 
C. C. (Mo.), 42 Fed. Rep. 448. 


. 15. CONSTITUTIONAL Law—Courts.—Section 4828, Comp. 
Laws, providing that the district courts are always 
open for the purposes therein declared, is not repug- 
nant to the State constitution, and therefore not re- 
pealed by it, but is in full force as the law of the State, 
and applies to the circuit courts of the State, as the 
successors of the district courts of the territory.—Bene- 
dict v. Yalya, 8. Dak., 46 N. W. Rep. 188. 


16. CONSTITUTIONAL LAW—Titles of Laws.—The sub- 
ject of an act, providing for the vaccination of children 
before they shall be admittted to any of the public 
schools, is sufficiently expressed in the title, ““An act to 
encourage and provide for a general vaccination in the 
Stat« of California,” within the meaning of Const. Cal. 
art. 4, § 24, declaring that every act shall embrace but 
one subject, which shall be expressed in its title.—Abeel 
v. Clark, Cal., 24 Pac. Rep. 383. 


17. ConTRACT—Broker’s Oommission.—Under Civil 
Code Cal. § 1624, providing that an agreement author- 
izing an agent to sell real-estate for a commission must 
be in writing, a real-estate agent cannot recover from 
executors, as individuals, commissions for selling 
property, when the contract produced is contained in 
letters from one of the executors only, which show 
that he was acting as executor, and not individually.— 
Perkins v. Cooper, Cal., 24 Pac Rep. 377. 








18, CONTRACTS—Consideration.—The abandonment by 
the sole heir at law of a testator of opposition to the 
probate of the will, at the request of the executor, is a 
sufficient consideration for the promise of the executor 
to pay a named sum to a third person, though such 
payee had no interest in the estate under the will, or 
otherwise.— Rector, etc. v. Teed, N. Y., 24 N. E. Rep. 1014. 


19. CRIMINAL EVIDENCE—Murder.—On a trial for murder 
of one who was'‘assisting to arrest defendant, testimony 
of the person who sought to makethe arrest, and of 
the deputy county clerk, as to the time of the former’s 
appointment as deputy sheriff, and his acceptance of 
the office and qualification, is competent; and its ad- 
mission on rebuttal is within the discretion of the trial 
court.—People v. Gosch, Mich., 46 N. W. Rep. 101. 


20. CRIMINAL EVIDENCE—Impeachment.—On an in- 
dictment for arson, evidence that a material witness 
for the State had said that he was working for a reward 
for discovering the criminal is admissible to show bias 
by reason of pecuniary interest.— Hollingsworth v. State, 
Ark., 14 8. W. Rep. 41. 

21, CRIMINAL Law—Perjury.—An indictment for per- 
jury alleged that in a certain bastardy proceeding it 
became material to know whether defendant, on a cer- 
tain occasion, had sexual intercourse with one B; that 
defendant testified that on that occasion he walked 
home with B, in company with J, and others; and 
that this was false, in that defendant did not walk 
home with B in company with J: Held, that it is im- 
material whether J was of the party, as it is not denied 
that there were others; and an instruction assuming 
that it is material is error.—Marvin v. State, Ark., 14 8. 
W. Rep. 87. 


22. CRIMINAL LAwW—Assault.—W here, upon the trial of 
a defendant for assault with a deadly weapon, the evi- 
dence is conflicting as to the character of his flight im- 
mediately aft er delivering the blow, itis error for the 
court to instruct that such flight “is a circumstance 
tending to establish his guilt,” to be taken into con- 
sideration with all the other circumstances and testi- 
mony.—People v. Choy Ah Sing, Cal., 24 Pac. Rep. 380. 


23. CRIMINAL PRACTICE—Bail.—Under Code Ala. 1886, § 
4429, providing that bail may, at any time before they 
are finally discharged, exonorate themselves by sur- 
rendering the defendants, they are released from all 
liability by a surrender made after default and judg- 
ment nisi requiring them to show cause why it should 
not be made final.—Bearden v. State, Ala., 7 South. Rep. 
755. 


24. CRIMINAL PRACTICE—Abduction.—An indictment 
may charge in some counts the offense of kidnapping, 
and in others that of abducting a female for the pur- 
pose of prostitution; the offenses being of the same 
character differing only in degree.— Mason v. State, Tex., 
148. W. Rep. 71. 


25. CRIMINAL PRACTICE—Prosecuting Attorney.—A 
prosecutor who was engaged in a civil suit against de- 
fendant, wherein charges of forgery were made against 
him, is disqualified to prosecute him for the offense of 
unlawfully carrying away an enrolled decree, and 
other papers filed in such case, when the theory of the 
prosecution was that he had taken the documents to 
destroy the evidence of the forgery; even though de- 
fendant declined to object to the prosecutor’s appear- 
ance against him with the purpose of grounding an ap- 
peal thereon in case of conviction.—People v. Bussey, 
Mich., 46 N. W. Rep. 97. 


26. CRIMINAL PRACTICE—Preliminary Hearing.— Where 
a magistrate before whom defendant, charged with 
robbery, had his preliminary examination, does not in- 
dorse a proper order of commitment on the complaint, 
the superior court requires no jurisdiction over defend- 
ant, and the papers sent up by the magistrate have no 
place in that court. The complaint may therefore be 
sent back to the magistrate to be indorsed as required 
by Pen. Code Cal. § 872.—People v. Thompson, Cal., 24 Pac. 
Rep. 384. 
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27. DEED—Evidence.—An instruction that one who 
seeks to show that a deed, absolute in form, was given 
for some purpose other than that expressed on its face, 
must establish such fact “clearly and with certainty, 
by a preponderance of evidence,” is erroneous, since 
the word “certainty” means “beyond doubt.’’—Howard 
v. Zimpleman, Tex., 148. W. Rep. 59. 


28. DivorcE—Pleading.—It is error by the trial court 
to overrule a motion to make the petition, in an action 
for divorce, more definite and certain, that charges 
“that during the time the defendant lived with the 
plaintiff as his wife he was guilty of gross neglect of 
duty and extreme cruelty towards the plaintiff.”— 
Callen v. Callen, Kan., 24 Pac. Rep. 360. 


29. DkEEDS—Delivery.—A father, after signing deeds to 
two of his sons, put them in a tin box on the mantel, in 
a room occupied by him in the house of one of the sons. 
The box belonged to the father, but his son also kept 
papers init. The two sons, in the absence of their 
father, and without his consent, opened the box, and 
saw the deeds, but did not take them. The father two 
weeks before his death, stated to a third person that 
he had deeded the land to his sons, and that the deeds 
were in the box for them, but he never told the sons 
about them. There was evidence that the father told 
another son that he had burned the deeds, and some 
evidence that the grantees did not consider themselves 
owners of the land after their father’s death. After his 
death the deeds could not be found. They were never 
in the actual possession of the grantees: Held, that 
there was no delivery.—Anderson v. Anderson, Ind., 24N. 
E. Rep. 1036. 


30. EASEMENT.—W here land is conveyed to a city by a 
deed expressly stipulatingthat no higher rights shall 
pass to the city than would have been acquired had the 
city procured the condemnation of the land for “street 
purposes only,” the city cannot appropriate such land 
for the purpose of maintaining water-works.—Odneal v. 
City of Sherman, Tex., 14S. W. Rep. 31. 


31. EJECTMENT.—Counties.—_In Missouri, ejectment 
will lie against a county to recover land which has been 
wrongfully taken and converted into a public road, 
through the action of the county court, in which 2 Wag. 
St Mo. 1870, p. 1218, confers authority to locate, open and 
improve roads.—McCarty v. Clark Couuty, Mo., 148. W. 
Rep. 51. 


32. EJECTMENT—Mesne Profits.—A defendant in eject- 
ment, holding in good faith under color of title, who 
takes the benefit of a defense under Code Ala. 1886, § 
2706, limiting his liability for mesne profits to one year, 
cannot receive compensation for his improvements 
under sections 2702, 2705. Jd., and is chargeable only with 
the value of the use and occupation of the land, as it 
came to him, without regard to the increase by reason 
of the improvements.—Southern Cotton Oil Co. v. Hen- 
shaw, Ala., 7 South. Rep. 760. 


33. EMINENT DoMaAIN—Dedication.—In an _ action 
against a railroad company for damages to property, it 
appeared that plaintiff's grantor purchased a block 
with reference to a map showing that part of the street 
on which it was situated was reserved for railroad pur- 
poses, and sold a half interest, in part of it to plaintiff, 
who, after the railroad had been built, purchase the 
other half interest and the balance of the 
block: Held, that the reserved right was the only in- 
terest essential to be acquired by defendant as against 
plaintiff; and, being acquired, plaintiff cannot complain 
of the construction of a necessary embankment by de- 
fendants as a nuisance.—Zvans v. Savannah ¢ W. R. Co. 
Ala., 7 South. Rep. 758. 


34. ESTOPPEL—Injunction.—_A boating and fishing 
company purchased a site for a dam, with the right to 
such land as the lake would cover when the dam was 
built to a stated heigbt, and at great expense built the 
dam, and stocked the lake with fish. The grantor’s 
father who lived with the grantor near the dam and 
witnessed its erection, enjoyed all the privileges and 





benefits of the lake for a number of years, when part of 
the dam washed away. The father, unknown to the 
company, Owned part of the submerged land, and 
sought to prevent the repairing of the dam so as to 
raise the water to its original height: Held, his silence, 
and his participation in the benefits of the lake, consti- 
tuted an equitable estoppel, and an injunction was 
properly denied.—Alexander v. Woodford Spring Lake 
Fish Co., Ky., 148. W. Rep. 80. 

35. EVIDENCE—Secondary.—In action for a removal of 
earth at 20 cents per cubic yard, one § testified that he 
had cross-sectioned the work before the grading was 
done, and, in substance, that the measurements were 
accurate. A Mr. H then testified that he and §, had 
made estimates from the datafurnished by 8, and from 
such data a certain number of cubic yards of earth had 
been removed: Held, that the evidence of H was 
properly received.—Clark v. Williams, Neb., 46 N. W. 
Rep. 82. 

36. EXTRADITION—Commitment.—On a habeas corpus 
granted to a person committed after examination to 
await a warrant for his surrender in extradition pro- 
ceedings, the Only question that can be considered by 
the court are whether the commissioner had jurisdiction 
and whether there was legal evidence to warrant the 
commitment, and ithas no power to review the evi- 
dence as to guilt or innocence.—Oteiza v. Jacobus, U. 8. 
8. C., 108. C. Rep. 1031. 

37. FALSE REPRESENTATIONS—Damages.—The com- 
plaint herein charged, and thetestimony tendered to 
show that, on the faith of false and fraudulent repre- 
sentations made by defendant, plaintiff was induced to 
exchange with him certain personal property (mer- 
chandise) for three separate parcels of land. The title 
to one of these parcels completely failed: Held, that 
the measure of damages was the market value of the 
property plaintiff parted with.—Reynolds v. Franklin, 
Minn., 46 N. W. Rep. 139. 

38. FRAUDULENT CONVEYANCE—Stock in Trade.—A bill 
of sale of a stock of goods, by tacit agreement to be 
kept secret, and not registered, given asa security by 
a debtor, who is permitted to sell at retail, and apply 
the proceeds to his own use, is fratdulent and void 
against subsequent, as well as existing, creditor; it 
being “‘made in trust for the use of the person making 
the same,” within Code Ala. 1886, § 1730, declaring all 
transfers of goods so made void against creditors, ex- 
isting or subsequent.—Mc Dermott v. Eborn, Ata., 7 South. 
Rep. 751. 


39. GAMING—Recovery.—Money wagered on the re- 
sult of a horse-race may be recovered from the stake- 
holder by the party depositing the same, if, before the 
stake is paid over to the winner, a demand has been 
made upon the stakeholder for its return.—Deavrer v. 
Bennett, Neb., 46 N. W. Rep. 161. 

40. Highways—Court.—Under Const. Tex. 1876, art. 5, 
§ 18, creating the county commissioners’ court, and 
granting it “such powers and jurisdiction over all coun- 
ty business as is couferred by this constitution and the 
laws of the State, or as may be hereafter prescribed,” 
Sayles’ Rev. St. art. 4372, allowing a land-owner to ap- 
peal to the district court from the assessment of dama- 
ges by the commissioners on opening a road, is consti- 
tutional.— Bexar County v. Terrell, Tex., 148. W., Rep. 62. 


41. Highways—Injunction.—Where land over whicha 
highway has been established by prescription has been 
fenced in by the owner for more than 10 years before 
the passage of Act Tex. July 4, 1887, which prohibits the 
acquisition by limitation of land over which a street 
has been established, such owner is entitled to an in- 
junction restraining the reopening of such highway.— 
Ostrom v. City of San Antonio, Tex., 148. W. Rep. 66. 


42, HOMESTEAD—Head of a Family.—Though there 
are no children, yet the wife’s homestead continues for 
the benefit of the surviving husband, under Gen. 8t. 
Ky. ch. 38 art. 13, § 15, providing that the homestead of 
a woman shall be for the use of her surviving husband 
and her children.—Zllisv. Davis, Ky., 148. W. Rep. 74. 
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43. HOMESTEAD—Heirs.—_Where one dies seised of 
land as his homestead, leaving two minor children, the 
latter are entitled to hold it as their homestead, as 
joint tenants, until the younger attains his majority, 
after which they are seised as heirs, as tenants in com- 
mon; and it isnot till then that it becomes subject to 
be sold for payment of the ancestor’s debts.—Kessinger 
v. Wilson, Ark., 148. W. Rep. 96. 


44. INJUNCTION BOND—Pleading.—In an action upon 
an injunction bond a complaint is insufficient which 
contains no allegation of the non-payment of the 
money claimed under the contract; and such an allega- 
tion cannot be implied from an averment that plaintiff 
has been injured by reason of the issuance of the in- 
junction in the sum named in the bond.—Curtiss v. 
Bachman, Cal., 24 Pac. Rep. 379. 


45. INSOLVENCY—Preferences.—The limitation con- 
tained in section 4 ofthe insolvent law of 1881, as to 
the date of preferential conveyances and payments by 
the debtor which may be avoided by the assignee or re- 
ceiver, is,in the case of a receiver appointed under 
section 2,to be computed from the date of filing the 
petition by creditors for his appointment, and not from 
the date of the order appointing him.—Beardslee v. 
Beaupre, Minn., 41 N. W. Rep. 137. 


46. INSURANCE.—Annexed to a fire insurance policy 
for $1,500, issued by defendant, was an exhibit showing 
each separate item of property insured, and its value, 
aggregating $90,000, There was other insurance on the 
property amounting altogether to $90,000. Before the 
loss, insured, without defendant’s consent, canceled 
$30,000 of the insurance held in other companies, but 
there was no agreement that he should keep any cer- 
tain amount of insurance. A clause in the policy of 
each company limited its liability to one-sixtieth part 
of each item set forth in the exhibit attached. The loss 
was $51,000: Held, that defendant was liable for its pro- 
portionate part of the live insurance at the time of the 
loss, to the extent of one sixtieth of each item set out 
in the exhibit, and not merely one-sixtieth of the loss. 
—Hoffman v. Germania Ins. Co., Tenn., 14S. W. Rep. 72. 


47. INSURANCE—Policy.—W here an insurance company 
issues to a receiver a policy on his interest as a re- 
ceiver, with full knowledge of the capacity in which he 
acts, it is no defense to an action on the policy that the 
receiver had no special instructions to expend money 
in his hands for the payment of premiums.— Thompson 
v. Phenix Ins. Co.,U. 8. 8. 0., 108. C. Rep. 1019. 


48. INTOXICATING LIQUORS—Civil Damage Suits. In 
an action by a widow against a saloon-keeper for sell- 
ing liquor to her husband after plaintiff had requested 
him not to do so, whereby the husband became intoxi- 
cated, and was killed by an accident caused by such 
intoxication, it is proper to instruct the jury that they 
may give exemplary damages if they believe that the 
defendant’s conduct was wanton, and in willful dis- 
regard of plaintiff's rights.—McMahon v. Sankey, Ill., 24 
N. E. Rep. 1027. 


49. JUDGMENT—Foreign Laws.—A complaint upon a 
judgment alleged to have been recovered in the State 
of Pennsylvania, which contained a copy of the note 
and warrant of attorney upon which the same was ren 
dered, and from which it appears the judgment was 
rendered before the maturity of the note, in the absence 
of any allegation in the complaint of any law of that 
State authorizing the rendition of such a judgment: 
Held, to be insufficient to sustain an attachment issued 
upon an affidavit stating no grounds of the claim, ex- 
cept by referring to such complaint forthe grounds of 
the same.— Thomas v. Pendleton, 8. Dak., 46 N. W. Rep. 
180. 


50. JUDGMENT—Res Adjudicata.—In trespass to try 
title, plaintiff cannot question, in the absence of any 
positive evidence of fraud, the conclusiveness of a judg- 
ment by consent for the recovery of land against his 
grantor, on the ground of collusion because it includes 
only that part of the land sued for which his grantor 





had sold him pending the suit.—Bryan v. Bowser, Tex., 
148. W. Rep. 23. 

51. JUSTICE OF THE PEACE.—Under Mansf. Dig. Ark. §§ 
1755, 1757, imposing a penalty on any justice of the peace 
who fails to file an abstract, giving the style of each 
criminal case, whether the defendant was acquitted or 
convicted, and, if convicted, the amount of the fine im- 
posed, this penalty is incurred if cases are omitted 
from the abstract, though from no improper motive, 
but because the fines were not collected, and under 
the belief that they were not to be reported.—Bishop y. 
State, Ark., 148. W. Rep. 88. 

52. LIBELOUS ENVELOPES—Collecting Agency.—In an 
action for libel, it appeared that the defendants were 
members of an association for collecting bad debts, 
and, claiming that plaintiff was indebted to them, they 
sent, and caused the association to send him, by mail, 
demands for payment of the debt, some of which were 
inclosed in envelopes on which was printed the busi- 
ness card of association, and that it was “for collecting 
bad debts,” and threatening, in case of a refusal to pay, 
that his name would be published in a book in a list of 
persons not worthy of credit, which would be distribu- 
ted to all members in United States and Canada; that 
subsequently sucl® publication was made: Held, that 
the communications were grossly libelous.—Mueize v, 
Juter, Wis., 46 N. W. Rep 123. 

53. MANDAMUS.—A mandamus proceeding against the 
register of the State land-office to coerce his perform- 
ance of duties purely ministerial is not a suit against 
the State.—State v. Nicholis, La., 7 South. Rep. 738. 

54. MASTER AND SERVANT—Defective Appliances.—A 
railroad company is liable for injuries sustained by a 
yard-master coupling cars, which resulted from the 
defective condition of a set of platform scales, over 
which its trains are accustomed to pass,though owned 
by and built upon the land of a coal company.—Little 
Rock ¢ Ft. S. Ry. Co. v. Cagle, Ark., 148. W. Rep. 89. 

55. MASTER AND SERVANT—Fellow-servants.—The 
statute of 1887, relating to the responsibility of railroad 
companies to their servants for the negligence of fel- 
low-servants, considered as applicable with respect to 
the alleged negligence of a locomotive engineer in op- 
erating his engine, resulting in injury to a section hand 
at work on the road.—Smith v. St. Paul ¢ D. R. Co., 
Minn., 46 N. W. Rep. 149. 


56. MASTER AND SERVANT—Fellow-servant.—Upon the 
facts: Held, that defendant was not liable for the acci- 
dent, since it was attributable either to the negligence 
of co-employees or the ordinary risks of the service.— 
Jackson v. Mo. Pac. Ry. Co., Mo.. 148. W. Rep. 54. 

57. MEASURE OF DAMAGE—Negligence.—In an action 
for injuries to plaintiff, a seven-year old boy, at a rail- 
road crossing, where it appears that both of plaintiff's 
legs were crushed, one of which was amputated above 
the knee, and the other above the ankle, and that he is 
unable to help himself, and must constantly have an 
attendant, it is not error to instruct that the jury may 
award damages “for the mortification and anguish of 
mind which he has suffered, and will suffer in the future 
by reason of the mutilation of his body, and the fact 
that he may become an object of ridicule among his fel- 
lows.” —Heddies v. Chicago § N. W. Ry. Co., Wis., 46 N. 
W. Rep. 115. 

58. MECHANICS’ LIEN—Railways.—The general phrase 
in the act of 1885, ‘“‘any other structure,” following, as 
it does, a specific enumeration of works declared to be 
subject to a lien for labor and materials furnished for 
their construction, such as a “building,” “ditch,” 
“flume,”and “tunnel:” Held, to include a railway.— 
Giant-PowderCo. v. Oregon Pac. Ry. Co., U. 8. C. C. 
(Oreg.), 42 Fed. Rep. 470. 

59. MECHANICS’ LIENS—Statement.—In a statement of 
lien filed for materials furnished in the construction of 
aschool house the first page shows the quantity and 
dimensions of lumber furnished, but not the price of 
each particular lot in detail, but there is a general foot- 
ing of $1,639. It was proved at the trial that the lumber 
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described on this page was sold as alump lot ata dis- 
count on yard prices, and under these circumstances 
the statement is not so uncertain and indefinite as to be 
void.—School Dist. No. 3v. Howell, Kan., 24 Pac. Rep. 365. 
60. MoRTGAGE—Equitable Assignment.—A mortgagor’s 
wife, to whom the mortgagee has delivered the mort- 
gage and evidence of indebtedness as a gift, without 
executing a written assignment thereof, has not the 
legal title to the mortgage, and she cannot enjoin the 
purchaser of the land under foreclosure proceedings 
instituted by the mortgagee’s executor from maintain- 
igg ejectment against the mortgagor, her husband; her 
remedy being either a legal action for the recovery of 
the proceeds of the sale, or an equitable action to have 
it set aside.—O’ Connor v. McHugh, Ala., South. Rep. 749. 


61. MORTGAGE—Release.—W here the holder of a mort- 
gage releases to a grantee of the mortgagor that part 
of the mortgaged premises which, as between the 
mortgagor and his grantee, has become primarily liable 
for the payment ofthe debt, and another person, on 
the faith of such release, purchases the premises, and 
pays a valuable consideration therefor, the fact that 
such release may have affected injuriously the lien of 
the mortgage on the remaining security in a way not 
known or anticipated at the time by the holder of the 
mortgage, furnishes no ground for aVoiding the release 
to the prejudice of the purchaser of the premises re- 
leased.— Groesbeck v. Mattison, Minn., 46 N. W. Rep. 135. 

62. NATIONAL BANK—Usury.—Where a national bank 
loans money at a usurious rate, which is included in 
the note, in an action to enforce the contract the inter- 
est is forfeited.—Hall v. First Nat. Bank, Neb., 46 N. W. 
Rep. 150. 


63, NEGOTIABLE INSTRUMENT—Assignment.—On trial of 
an issue between the holder and the assignor of a 
promissory note, as to the solvency of the maker, there 
is no material error in an instruction that, if he was in- 
solvent in the county of his residence, it was not neces- 
sary to show his insolvency throughout the country; 
the evidence tending to show that he was insolvent in 
that county, and without property anywhere, and the 
only testimony to the contrary relating to property 
within the county.—Castagno v. Carpenter, Colo., 24 Pac. 
Rep. 392. 


64. NEGOTIABLE INSTRUMENTS—Construction.—An in- 
strument in the usual form of a promissory note, to 
pay to the order of the payee a certain sum ata certain 
time, contained the statement that it was one of aseries 
of 25 notes, and should “‘become due and payable to the 
holder on the failure of the maker to pay the principal 
and interest of any one of the notes of said series,” and 
that all of said notes were “given for the purchase 
price of 250 railway freight-cars manufactured by the 
payee hereof, and sold by said payee to the maker 
hereof, which cars are numbered from 13,000 to 13,249, 
inclusive, and marked on the side thereof with the 
words and letters, ‘Blue Line, C. & E. I. R. R. Co;’ and it 
is agreed by the maker hereof that the title to said cars 
shall remain in the said payee until all the notes of said 
series, both principal and interest, are fully paid, all of 
said notes being equally and ratably secured on said 
cars:” Held, that the note was negotiable.— Chicago Rail- 
way Equipment Co. v. Merchants’ Nat. Bank, U.8.8.C. 10 
8.C. Rep. 999. 


65. NEGOTIABLE PAPER—Transfer by Delivery.—Where 
a person transfers a note by delivery, knowing that it 
is subject to a defense on the merits for usury, but 
omits to disclose that fact to his assignee, and ex- 
pressly warrants it to be good, he is liable in an action 
for the damages incurred.—Smith v. Corege, Ark., 14 8. 
W. Rep. 93. 

66. NUISANCE—Evidence.—In an action for damages 
for an alleged nuisance arising from the running of a 
paper-mill, defendant was properly allowed to show 
the kind and amountof noise produced by his mill at 
various times after plaintiff brought his action, the 
power used being the same, and the effect uniform.— 
Shepard v. Hili, Mass., 24 N. E. Rep. 1025. 





67. OFFICE—Officers.—Where a person was appointed 
by the governor as district judge under St. Nev .1889, ch. 
118, providing for the redistricting of the State, and for 
the appointment of an additional judge “of the judicial 
district of Nevada,” to hold office until the next general 
election and for more than a year thereafter the ap- 
pointee officiated as judge, and still acts as such in the 
locality assigned to him, with the acquiescence of the 
people, the law originally creating the office of district 
judge being of unquestioned validity, he is a judge de 
Sacto, though the statute under which he was appointed 
be unconstitutional and void; and his official acts are 
valid so far as the right of third persons or the public 
are concerned.— Walcatt v. Wells, Nev., 24 Pac Rep 367. 

68. PARTITION—Stay of Proceedings.—In a suit for 
partition of lands the supreme court will not order a 
stay of proceedings pending the hearing of an appeal 
from an action in the lower court in correcting the 
description, as. set out in the complaint and the decrees, 
by changing “Terrine” and ‘‘Theresa” street to ‘‘Ter- 
raine” street, the proper spelling, and from an order 
appointing referees to conduct the sale to succeed 
others, who resigned.—Falion v. Brittan, Cal., 24 Pac. 
Rep. 381. 

69. PARTNERSHIP—Insolvency.—One H, a member of 
an insolvent firm, borrowed money from a bank to pay 
the balance due by him as guardian to one of his 
wards, and gavethe bank a note executed by him, and 
signed by his partner as surety, and secured by a mort- 
gage on the property of the firm. The bank at the time 
knew that the firm was insolvent: Held, that the 
mortgage was void as an attempt to appropriate the 
property of an insolvent partnership to payment of an 
individual debt of one of the partners.—Cribb v. Morse, 
Wis., 46 N. W. Rep. 126. 

70. PARTNERSHIP—Sale of Real Estate.—Land pur- 
chased by a surviving partner at sheriff’s sale, under 
an attachment in a suit by such partner on a debt due 
the partnership, does not become partnership real 
estate, which will descend to the heirs of the deceased 
partner, so as to prevent the surviving partner from 
converting it into money by a sale.—Bright v. Land ¢ 
River Imp. Co., U. 8. C. C. (Wis.), 42 Fed. Rep. 479. 


7l. PLEADING—Denial.—An answer alleging that de- 
fendant has no knowledge or information of a fact suf 
ficient to form a belief as to whether the allegations of 
the complaint are true or not is not strictly speaking, a 
denial of any fact alleged. But the statute has authorized 
this form of a denial; and when properly set up in an 
answer, it forms a complete issue. A denial in this 
form is deemed sufficient defense}to require the plaint- 
iff to prove his case.—Cumins v. Lawrence County, 8. 
Dak., 46 N. W. Rep. 182. 


72. PRINCIPAL AND AGENT.—The rule that an agent 
cannot, by virtue of his general authority as such, bind 
his principal by a contract made by him, on its behalf, 
with himself, applied.— Third Nat. Bank v. Marine Lum- 
ber Co., Minn., 46 N. W. Rep. 145. 

73. PUBLIC LAND—Bounty.—Act Tex. Dec. 15, 1863, 
which provides that any person who “shall erect and 
put into successful operation new and efficient machin- 
ery” for certain manufactures within the State shall be 
entitled to a bounty on laud, does not give any right to 
one whose macbinery, though efficient, is second-hand. 
—Mazxwell v. Bastrop Manuf’g Co., Tex., 148. W. Rep. 35. 

74. PUBLIC LaNDS—Homestead.—Under Rev. St. Tex. 
art. 39,51, which exempts from appropriation for home- 
stead donations “any land titled, or equitably owned 
under color of title, * * * evidence of the appropriation 
of which is on the county records or in the general land- 
office, or when the appropriation is evidenced by the 
occupation of the owner, or of some person holding for 
him,” mere occupation of land without any claim of 
right does not exempt itfrom appropriation as a home- 
stead donation.—Posten v. Blanks, Tex., 14 8. W. Rep. 67. 

75. QUIETING TITLE—Judgment.—The general rule is 
that, where a real-estate mortgage has been executed, 
containing full covenants of warranty, a subsequently 





ae 





Von. 31. 


CENTRAL LAW JOURNAL. 


279 








acquired title by the mortgagor inures to the benefit of 
the mortgagee. But where the mortgagor, after the 
execution of the mortgage, obtains judgment fraudu- 
lently quieting his title to the mortgaged land against 
one who is the owner thereof, and such judgment is 
subsequently vacated, with the consent of all the 
parties thereto, on account ofthe fraud, neither the 
mortgagor nor the mortgagee acquires any benefit or 
title under the fraudulent iudgment.— Watkins v. Houck, 
Kan., 24 Pac. Rep. 361. 

76. RAILROAD AID BOoNDs — Condition.—Township 
bonds issued in aid of a railroad company were, with 
the assent of the company, deposited by the township 
trustee in a bank, and a receipt taken binding the bank 
to surrender them upon the joint order of the trustee 
and a contractor to whom they were to be paid for con- 
struction work. It was agreed between the trustee and 
the contractor that the bonds were not to be delivered to 
the latter till he had paid all debts for labor and sup- 
plies on the work in the township. These payments 
the contractor Jfailed to make: Aeld,on abill by his 
assignee to compel the delivery of the bonds, that the 
assignor had failed to comply with the conditions pre- 
cedent on which he was to receive them, and that the 
assignee had no title.— Wilson v. Union Sav. Asa’n, U. 8. 
C. C. (Mo.), 42 Fed. Rep. 421. 

77. RAILROAD COMPANY—Negligence.—In an action 
against a railway company by a child 5 years old, for 
personal injuries sustained while playing on defend- 
ant’s turn-table, which was ungarded and unfastened, 
it appears that some of plaintiff’s playmates were over 
14 years old, but it was not shown by which one the 
the table was revolved when it crushed plaintiff, who 
was just climbing on it: Held, that defendant was 
liable for its negligence in allowing the turn-table to 
remain ungarded and unfastened, though the negli- 
gence of a responsible person in turning the table may 
have contributed to the accident.—Gul/, C. ¢ S. F. Ry. 
Co. v. McWhirter, Tex., 14 8. W. Rep. 26. 

78. RAILROAD COMPANIES.—A railroad company has a 
right to run its trains at any speed deemed proper 
when they are not passing through an incorporated 
city or town, or crossing a public street or highway; 
and the engineer, in such case, is not bound to look out 
for persons on the track.—Farve v. Louisville ¢ N. R. Co., 
U. 8. C. C. (Miss.), 42 Fed. Rep. 441. 


79. RAILROAD COMPANIES—Accidents at Crossings.—In 
an action for injuries from a railway train while driv- 
ing over acrossing: Held, that it could not be said, as 
matter of law, that plaintiff was negligent in failing to 
look again for the train on approaching the track, 
though he could then have seen a greater distance in 
the direction of the train, and might have stopped his 
team instantly, as he had a right to assume that trains 
were moving at lawful speed.—Piper v. Chicago, M. ¢ St. 
P. Ry. Co., Wis., 46 N. W. Rep. 165. 

80. RAILROAD COMPANIES—Fires.—In an action against 
a railroad company for destruction of plaintiffs’ prop- 
erty by fire alleged to have resulted from sparks from 
defendant’s engine, defendant introduced evidence 
that two bales of cotton which were in plaintiff’s ware- 
house had been on fire. Plaintiffs then offered evi- 
dence to show that they had extinguished the fire in 
the cotton before it had been put into their warehouse, 
which evidence was excluded: Held, that the evidence 
was admissible in rebuttal.—Gage v. Louisville, N. O. ¢ 
T. R. Cg., Tenn., 14 8. W. Rep. 73. 


81 RECEIVER—Appointment.—During the hearing for 
the appointment of a receiver, the court permitted the 
plaintiff to file an amended petition, to which the de- 
fendants objected, but did not ask leave to file amended 
answers thereto, and it was agreeed that the original 
answers should apply to the amended petition: Held, 
that the power to grant amendments in furtherance of 
jurtice could be exercised by the court on such hear- 
ing, a reasonable opportunity being given to the ad- 
verse party to plead tothe same, and that therefore 
there was no abuse of discretion.—McCord v. Weil, Neb., 
46 N. W. Rep. 152. 





82. REMOVAL OF CAUSES—Citizenship.—A corporation 
organized under the laws of a foreign conntry, and 
having its chief office there, does not become a resident 
of a State of the United States by doing business and 
having an office therein, so as to defeat its right to re- 
move a case against it from the State to the Federal 
court, under the act of 1888 (25 St. U. 8. 434), § 2, pro- 
viding that an action brought in a State court may be 
removed to the circuit court of the United States “by 
the defendant or defendants therein, being non-resi- 
dents of that State.”—Purcell v. British Land ¢ Mortgage 
Co., U. 8. C. C. (Kan.), 42 Fed. Rep. 465. 

88. Res JupicaTa—Indemnity Bond.—In a suit by a 
constable upon a bond given by judgment creditors to 
indemnify him against damages for seizing in execu- 
tion certain property claimed to belong totheir debtor, 
the indemnitors can show that such property did 
belong to their debtor, notwithstanding that, in a suit 
for damages against the constable, of which they had 
no notice, it had been adjudged to belong to a third 
person.— v. Baskins, Ark., 148. W. Rep. 93. 


84. RIPARIAN RIGHTs—Injunction.—In a suit by a city 
for an injunction to restrain defendant from driving 
piles into the bed of a river, and erecting a building 
thereon, the petition states no cause of action where it 
merely alleges that the effect of defendant’s “example” 
in erecting such building will be that others will do 
likewise, to the injury of complainant in respect of the 
public health, equal taxation and liability to fire and 
flood.— City of Janesville v. Carpenter, Wis., 46 N. W. Rep. 
128. 

85. SALE—Standing Timber.—In a contract for the sale 
of all pine timber on certain land, the stipulation that 
it is “‘to be cut and removed from the above-described 
forties on or before January 1, 1888,” is a condition of 
the grant, and not a covenant, and conveys all the 
designated timber which shall be removed within the 
time specified.— Hicks v. Smith, Wis., 46 N. W. Rep. 133. 

&. SaLE—When Title Passes.— Where cattle in a past- 
ure are pointed out, identified, and sold, and a bill of 
sale given which provides for a future delivery, and 
stipulates that the seller shall be secured by the cattle 
for tifat part of the purchase money to be paid on de- 
livery, the title passes on delivery of the bill of sale.— 
Robertson v. Hunt, Tex., 148. W. Rep. 68. 


87. SHERIFF—Compensation.—A sheriff is entitled to 
the same compensation upon a tax-warrant which he 
is unable to collect as a constableis entitled to upon 
an execution which he is unable to collect.—Sehmid v. 
Board County Commissioners, Minn., 46 N. W. Rep. 145. 


88. SPECIFIC PERFORMANCE—Fraud.—In a suit to en- 
force specific performance, it appeared that defendant 
was an illiterate and feeble old woman, who had been 
urgently importuned by a real-estate agent for authori- 
ty to sell her farm, but that she steadiJy refused until 
the last interview, when the agent induced her to sign 
what she supposed to be a memorandum stating that 
she had finally declined to sell, but which was in reality 
a power of sale, under which the agent made a contract 
in her name with plaintiff: Held, that this contract 
would not be enforced in equity.—McElroy v. Maxwell, 
Mo., 148. W. Rep. 1. 

89. SPECIFIC PERFORMANCE—Part Performance.—Pay- 
ing part of the purchase money under a verbal contract 
for the sale of land, taking possession thereof, and 
making valuable improvements thereon, is a part per- 
formance of the contract by the vendee, within the 
meaning of Rev. St. Wis., § 2305.—Mc Whinne v. Martin, 
Wis., 46 N. W. Rep. 118. 

90. StaTES—Boundaries.—Under Act Va. Dec. 20, 1783, 
authorizing her delegates in congress to convey to the 
United States all her right, title, and claim, as well of 
soil as of jurisdiction, “to the territory or tract of 
country within the limits of the Virginia charter, situ- 
ate, lying, and being to the northwest ofthe River 
Ohio,” and under the deed made in pursuance thereof, 
the boundary of the ceded tract was fixed at low-water 
mark, as it then existed, on the north side of the Chio, 
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and that line now remains the boundary between Indi- 
ana and Kentucky. Following Handly’s Lessee v. An- 
thony,5 Wheat. 374.—State of Indiana v. Stute of Kentucky, 
U. 8. 8. 0. 10S. C. Rep. 1051. 

91. TAXATION—Assessment.—A notice by a local board 
of tax equalization of intention to increase the valua- 
tion of personal property on the assessment roll: Held, 
sufficient, the party notified appearing in response 
thereto.—Faribault Water- Works Co. v. Board of County 
Com’rs, Minn., 46 N. W. Rep. 143. 

92. TAXATION—Bridge Companies.—The assessment of 
a tax against a bridge company, owning a bridge across 
the Mississippi river from Iowa to Illinois, by the coun- 
ty auditor (after the assessment lists for that year 
have passed from the assessor), under Code Iowa, § 841, 
giving the county auditor power to correct the assess- 
ment or tax books, where such assessment is made as 
on personal property, when the only property owned 
by the company is part of its bridge and the approach 
thereto, is void, since Code Iowa, § 808, makes railroad 
bridges across the Mississippi river taxable as reality.— 
Keithsburg Bridge Co. v. McKay, Treasurer, U.S8.C.C. 
(Iowa), 42 Fed. Rep. 426. 

93. TAXATION—Collection.—Under Rev. St. Mo. 1889, § 
7608, which provides that no seizure of personal prop- 
erty for taxes on real estate ‘‘shall be made until the 
collector has made demand for the payment of the tax, 
either in person or by deputy, to the party liable to pay 
the same, or by leaving a written or printed notice at 
his place of abode * * * with some member of the 
family,” a demand upon an agent in charge of the 
taxed property is insufficient to justify a seizure,though 
the owner is a non-resident, and it is impossible to 
make demand on him in either of the statutory modes. 
—State of Missouri v. Spiva, U.S.C. C. (Mo.), 42 Fed. Rep. 
435. 

94. TaxaTION—Corporate Stock.—The taxation of the 
capital stock of a private corporation is a taxation of 
its property, and not ofits franchises and privileges; 
and Code Ala. § 478, requiring that the chief officer of 
such a corporation shall make return of all taxable 
property, stating the number of shares of stock, their 
par and market value, andthe items of property in 
which its capital stock is invested, was not intended to 
be determinative of the character of the capital stock, 
but only to prescribe a method of listing the property 
of the corporation, and furnish data from which to 
ascertain the assessable value of whatever its capital 
was invested in.— State v. Stonewall Ins. Co., Ala., 7 South. 
Rep. 753. 

9. TaxEs—Payment—Recovery Back —Money vol- 
untarily paid the board of commissioners of a town for 
a license to sell liquor, which they had no authority to 
grant, cannot be recovered back.—Tatumv. Town of 
Trenton, Ga., 118. E. Rep. 705. 

96. TRIAL—Cempetency of Juror.—A juror, on exami- 
nation on voir dire, stated that he heard the evidence 
at a previous investigation, and had formed an opiniou 
as to the guiltjor innocence of the accused; that “evi- 
dence would have to be very strong to change it;’’ and 
that “it would be a hard matter to set aside the evi- 
dence he had based his opinion on:” Aeld, that he was 
not a qualified juror.—King v. State, 7 South. Rep. 750. 

97. TRIAL—Recalling Jury.—Where a jury, after 


retiring for deliberation, disagree as to 
any part of the testimony, the court, on 
request o’ the jury, may give its reccollection 


as to the testimony on the point of dispute; but it is 
error for the court to mistate the testimony upon a ma- 
terial fact in issue, to the prejudice of the party com- 
plaining.— Stephens v. Patterson, Neb., 46 N. W. Rep. 154. 


98. TRIAL—Special Judge.—A special judge, under Rev. 
St. Ind. 1881, § 415, has substantially the same powers in 
the case he is appointed to hear as a regular judge; 
and, as the regular judge has power to continue his 
trial of a case beyond the term, the special judge may 
continue his trial after the regular judge has adjourned 
the term.—Perkins v. Hayward, Ind., 24 N. E. Rep. 1083. 





99. TRUSTS—J urisdiction.—Equity has jurisdiction of 
a bill by a trustee, having full power, under a will, to 
use, control, and dispose of testator’s real estate for 
the benefit of infant devisees, asking that he be allowed 
to administer the trust and settle his accounts under 
the direction of the court, so as to have the judgments 
of the court as res adjudicata, without waiting for the 
infants to become of aze.— Vaccaro v. Cicalia, Tenn., 14 
8S. W. Rep. 43. 


100. TRUST-DEED—Assignment.—The assignee of a 
trust-deed who has purchase the note it secures after 
maturity takes such trust-deed subject to any equita- 
ble defense available against his assignor.—Scott v. 
Magloughlin, I11., 24. N. E. Rep. 1030. 


101. Usury—Judgment by Default.—Usurious inter- 
est was included in the note upon which a judgment 
was rendered in a suit by the bank, defendant herein, 
against W & K, who were debtorsto the bank, and 
also to the plaintiff’s in this action: Held, in this suit 
by these plaintiff to set aside said judgment as fraud- 
ulent as against the creditors of W & K, that usury is 
& personal defense, and that no one but a party to the 
usurious loan, or his personal representative, can 
avoid a usurious contract on account of usury.—Cahn 
v. Farmers’ § Traders’ Bank, 8. Dak., 46 N. W. Rep. 185. 


102. VENDOR’sS LIEN—Promissory Note.—Where a note 
which provides for the payment of attorney’s fees 
states that it is given to secure the payment of the pur- 
chase money of certain land, the vendor’s lien includes 
the attorney’s fees.—Neese v. Riley, Tex., 14 8S. W. Rep. 
65. 


103. W1iLt—Charities.—A bequest as follows: ‘And 
the rest, if there be any, [I give] to such charitable 
purposes as my said trustee may deem best,’’—is suf- 
ficiently definite, and will be carried into effect.— Powell 
v. Hatch, Mo., 148. W. Rep. 49. 

104. W1LL—Construction.—By his will, a testator gave 
to each his children, and his or her heirs, a separate 
tract of land, providing that, if any of his [testator’s] 
heirs died leaving no child or children, then the share 
of the one so dying was to go to the survivors. The 
only daughter of a married daughter, a devisee died: 
leaving a child and then the original devisee died: 
Held, that the testator’s great-grandchild was entitled 
to the property devised to his grandmother.— Miller v. 
Carlisle, Ky., 14 8. W. Rep. 75. 


105. WtLL—Construction.—A will gave all the testa- 
tor’s real and personal property in trust to his execu- 
tors, for the purpose of disposing of it to the best of 
their judgments, to pay legacies, and for the education 
and support of achild; and in the event of its dying 
without issue, the estate remaining was devised over. 
The executors were directed to pay no debts contracted 
by the child unless first authorized by them, and to 
stop supplies ifthere was any extravagance: Held, to 
vest in the executors the legal title in fee.—Chasev. 
Cartwright, Ark., 148. W. Rep. 90. 


106. W1iLL—Construction.—Where a residuary estate 
was devised in solido to executors in trust to divide the 
net income equally among the three daughters of tes- 
tatrix, and at the end of 10 years to distribute the prin- 
cipal among them in the same proportion, and there 
were no words of survivorship, and no provision for the 
death of a beneficiary, the estate vested in the daugh- 
ters at the death of the testatrix, and therefore the de- 
vise was not in violation of the statute against perpetu- 
ities, which declares that the power of alienation shall 
not be suspended for more than two lives in being.— 
Hillyer v. Vandewater, N. Y., 24 N. E. Rep. 999. % 


107. WITNEsS—Transactions with Deceased Person.— 
Under Rev. St. U. 8. § 858, providing that in actions 
against executors no witness who is a party to the 
action shall be allowed to testify as to any transaction 
with the testator, a witness who is not a party, but is 
interested in the result of an action, may testify con- 
cerning transactions between himself and the testator. 
— Stephens v. Bernays, U. 8. D. C. (Mo.), 42 Fed. Rep. 488. 





